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INTRODUCTION

in ensuring
stration of justice has

This rhetoric i1s

lems with even this simple principle. Some areas

not covered by this Publicity

stablished which are to a ¢

administration of justice

T e e . o WG RS D e
This }'_'--:1,‘{.'#:1 will examine in detail this principle of New Zealand law that

1 "r i cena e ~ Tind - =
' eneral Comments on the International Convention on Civil and Politic cal

" Report of the UN Human Rights Committes GAOR, 1964, 39th Session.

courts and will not cover pretrial pro r hearings in Chambers
“]JB Elkind "Application of the International Covenant on Civil and F Political

Rights in New Zealand.” (1981} 75 A JIL 169, 172
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14 (1} of the Conv

All persons shall be equal before the courts and tribunals. In the

determiniation of any criminal char ainst him, or of his t

in a suit at law, evervone shall be entitled to
public hearing
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established by law. The Press and the public may ¥ be excluded from

part of a trial for reasons of morals o)
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or the guardianship of children

ynonvmous in criminal

behind the prifici pl“
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1 Article 2 International Convention on Civil and Political B
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law and sorme judicial
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The paper then de
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PART I - THE PUBLICITY PRINCIPLE

A) THE PRINCIPLE OF THE PUBLIC ADMINISTRATION OF JUSTICE

s to the contrary or in some very

of Justice must conduct their

4

, afl
IO Hfadmc_f'_ in public."? This common law gzriz‘xr::iple is

"

i the criminal area by

states that subject to specific exceptions, all proceeding

§ concerning offences

frarsos 8 considers the g
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that case the two parties had been

accused her of misconduct with a named f-?l’? 7 and she made no defence

alleoation.

2

Addendum to the 1980 Initial F‘H;nﬁ of Hew

Convention of Civil and Political Ris

Session CCPR /C/7 107 Add 6. 51,

P : e -
B MoFhersonv MoFherson [1936AC 177
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The main question to be decided in the case was whether the T

= e L9 3

taken place in open court, considering that it was held in the judg

law

The judge, Lord Blanesburgh, considered that public
f"m'3‘5‘-“’1'511t"5'~1 factor to the openness of the proceseding

While a
st llf T]:lr—- :HHTT I" xI[l

1 double doors one of which had on it

”' TI‘{H Coun + L COn 51" 1"‘1 =y 1 flx aL L }11

ary member of the public, as would a door be ing locked 9
The judge made it clear that in decic ling whether a case had been heard in
xx}'n—-n g .,HIT it w 7as irrele evant that thers wete fiob 1“" et Hb%}l‘g of the }:,}:1,11‘:

ia“:l acCesys ;l! trp.:_. }

whete it WAas H'” unlik ;1” that anyone would have attended He

hat {ﬂhr—- actual presafice of the PU lic is never

the court must be open to any who may present themselves for

eness of the possibility of any public attend:

o

1Ce

| action be reduced to the certainty that there will

s had been held in a co

of !..t.x1IT business 12

# Aboven §, 200,
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by common law and statute, but also by the ratification of the Internation;
Convention on Civil and Political Rights.

There are still some « ; estions which must be examined before the [ Publicity
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the principle ap .31";’_, and whether the ri

to the individuals involved or whether the public has

has an 11n1»~;.u~:11«::1enii. right

l:::lt -1 1- 1- r:-l’: ':; >x

st be addressed are who is meant by the Dublic

t&z‘m ? While the parties involved

called ‘the public’, members of the public will all have different values and
norms. However the term refers to the publi

and cannot “for
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JResznik "Due Proo

%D’F,

% Abos ve nl, 144,
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rd Diplock stated in 4 f8orne Covalfar 20 that in criminal trials
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blic knows the grounds on which a charoe is

on the state’s power and protects the

individual's freedom. The '::;‘x_t»::e:z;ti-z::rn can then be :

ked as to whether there

two different principles
and one for civil trials?

of Public Justice, one for criminal trials

Article 14 does not draw this xn_f:n- tion between criminal and civil matters,

it ‘.*mpz” states the general n nle t

edings should take plac
aland.

in public,

esz:i in New Z

¢ judgments are the fundamental
'.:f:_aﬂxii%}';st It seems that in almost all

the minimum requirement of the

™

Fublicity Princ 1111'-'

This minimum requirement

Tr"I 11‘..».—.'}

nst the decision

Obviously if *u~ strict or mm nwmz»«M‘r n 15 adopted this will limit the

minimum requirements of public |

Criminal Justice Act 1985 clarifies the point in criminal law. Section
0) of the Act states that
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all the evidence shouls 1 be communicated to the court publicly. Lord
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decline to state in public all or anvy of the fa other

reasons, or

congiderations that it has taken in to account in reac hing its decizion or

verdict or in determining the zentence paszed by it on anvy defendant

In the criminal context then, the minimum requirement of the Publicity

Frinciple is that only the verdict and the sentence needs to be made public.

This limits the effectiveness

verdict or sentence when the evic 1Hn:::t and the reasons on

are suppressed.

The position is not clear in the civil context, where it is governed by the
inherent ]u.rirs:n::11r::’.r_.1x::wn of the
comimonly in both s

't rather than by statute. ThH ferm is use

s for example in the High Court Rules. Rule

;::{-::s’-,-*émz the time and mode of giving the judgment, and uses the term in its

5 judgment " for Rules 541-544 and us

stricter niwnm [1om, aiefmmg also the term “reasons for judgment”

- AT micar 4 Toofen 1 L | .
l"‘ sarme F” 1115 AAS ralsed 1l LS8 ¥V LS ;l, W

z'm::hng;-- made during a divorce case that the wife had committed adultery.
Under section 27 of the Judicature Act

“the whole or any part of any ji
+1- f 17, o e + P e
this reference meant only the “formal Mu” nent ¢

and which,

The courts in New Zealand have two options in defining “judgment” when
cising their inherent ;1.11‘11;;'::11&::ti;::an in the civil area. One iz to follow the

interpretation of judgment’ in Zate v Zafe 23 which would

However in

ing of the judge it is not possible for the pu

e judge’s result. Th{-: effect of this appre

h would be to severely
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limit the effectiveness of Article 14 as a | pro

hearings, { as is the provision in the Criminal Justice

The alternative would be to ogive the word
interpretation, so that both the dec

A2C151

were public in all but a very i

approach which would be consistent with the purpose of Article 14.

........

3/ A Public Right or an Individual Kight 7

The F’utﬂis:rit.*-f F*z'in-:::itale SHDO

individual's right to have a F

LEYVEGES B J’Ll’b' :;—_‘lr.v:v ;4—
1if rfll i1 I xﬂhhs: ﬂ]-
and the public's r

in line with the geners

CONcer e

ed that the trial be ¢

<% Article 14 of the internati

[y
o
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[
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ntion on Civil and Political Rights,
states that "evervone shall be entitied to a fair and putlic hearin
23 Above i

See also the caze of &

: {1980) 448 US 555, 580
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Summary

The Fublicity Principle means that in New Zealand there is a g neral rule

that all court prxr:ru:_teexiin‘u - are '::xpen to the public

any restriction on }'hml"
P’utﬁ:&intzi‘t{;f P-'rinr:::ipie pffi:-té{:t'fé the ;n,!,t:sh-: § righ
T.

In most circumstances the general public and the media have the right to be
present at court yxvn eedings, to hear the evidence, and the court's decision

ity i?’rinr:tq:ai@ 1s that in

1S a minimum public

......

licity Principle. W lic administration

in our society te
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B) THE RATIONALE FOR THE PUBLICITY PRINCIPLE

The paramount concern of the Publicity Principle is to ensure that justice is

‘_4

Xz
done 32 This is not limited to justice between the parties involved, but also

It is fundamental to a discussion of both the Publici Ly Principle, and of the
:-:'z:'“pnun- to that principle, that there is an analysis of the

why this idiom is now accepted as a principle of

start with the historical ba x:::}:;g::(

elical explanation for it. A varis

of Ev:ij"s_'x:»:id»::at}s:_':'n. Pma‘ﬂ}’ the pri

1€ function of an open court system for
1} The Historical Basis

The starting point in an analysis of t

33 Netthiem "The Principle of Open Justice” Tasm U I



In the early
r public justice systermn:36
- Without publicity, all other checks are fruitless: in comparizon of
publicity. all other checks are of zmall account. It is too publizity, more
- than to anything else put together, that the English system of procedure
owes it being the lesst bad system as vet extant, instead of being the
worst
Judith Resnik, in her article - & Public Dimension”, suggests that

that historical background is a
claims that while it is difficult to

establish what pazt prac
I

and that it is too enthusiastic to s

e law in this respect. However

harsh as it is

esnik’'s other criticism is fairer:

o TATS 3=
= 117

in the past, either included or exclu

should do the same thing;

traditions j‘u 5
other factors which can

‘l‘

A.'

tionalize the pring 1rl

Frocedure does change over time#l and historical precedent does not

necessarily lend merit to a

] ]
el
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*l For example Resnik points out the developing procedure with jurors who

uzed to be chosen for their direct knowled: ed eventz Above nl3
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s were held in open, public cou
7 private matters. In the

> types of

watre the very
’

void publicity

~f the moralite of nece co c e o .
ol the morality of these s changed so much that in New

Zealand today f access Lo the Family Courts. The

18 now recognized as

an area of public access

has changed completely, as public attitudes have dev ~lv..pe:_ _
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2] The Public’s justice System - Theoretical Und ArPIROIAES.
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system 18 the public's The justice system works for the public

1is made up of membe

s of the ;-Lit:dii:. San)sk

s, admunisirative law

13 Atove nl3. 412
g i Above n8, 200

13 Above nl3, 407




Hobbes and John Locl
developed when humanity stop pm living in a
ve up the individual ri

owering

O M2

d administer law

all men may be restrained from invading other's rights, and from doing

hurt to one another, and the law of nature be obs served, which willeth

ce and preservation of all mankind, the execution of the law of
nature ig, in that state, put into every man's hands, whereby evervone
has the right to punish the transgressors of that law to such a 4

may hinder itz violation. For the

% of nature

L conicern men in this world, be in vain, i

»—«‘

one may do so: for in that state of perfect

iz no superiority or jurisdi of one o

do in prosecution of that law, ever

¢ 1o law 3

11 be, hor subsgist

the power to preserve the property, and in ord

[ all those of that society: there, an¢

gned it up into the hands of the community .




[ 30

power only as the represe

1~

-1}*| b1 |H )—‘ll»-‘l T‘lx v'fl"

administrator

some input into the proce
maintained cnly if there isa p

does not know what is ha
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this is the notion in the crimina

F/ Publicity as ap Aid to Justice

There is a role for the
benefit the

&/ Accouniability:

t has often bes

bams
Pl

trials are one of
focus is on the moni

6 For example see ab

? Above 15, 450
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¢ confidence in the administration

of justice

of1 behalf of the community. They nec v

eXercize great powers in order to

fact that thev do it under the eves of their fellow citizens means that

can to some

must

How then
security of

the Gove

v dttornev-Generaf [1982]1 NZLR 120, 123,

¢t 1986
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the media about a our, eventually leading to the judg
f resignation
recognized this role of the media as “the
I 136 of the Criminal Justice Act 1985 allows
;mz-, of hear m;e in some situations, and to
r S has very limited powers to
«,-:’hﬂ'e in }'_:iI':ZtiIﬁiUrif% the media would only rarely
I details, this
on the courts 33
I S accon f;t,ibﬂlf“ ¢
|
I
I
] the public
] from the
-would be very rare for new evidence
T
]
I
R 24 Section 138 of the
jurisdiction previously exer
j | to be excluded from hearin:

J 3 Pre sumably the reasc

f’vp! it the judge’s mizsde

e AT”,H 7 »jx?E:—‘Q.'
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assumption, n unﬂ}f that rw‘riw are more likely to be truthful when they
ect to public

=

g academic tenure 37 This

fr i Ter
IO

is confidential and will not be subj

scrutiny, her exam

.,u
»_.-1
o
-
(]

e¥ample may not b

as it is a situation where « opinion rather

than factual evidence is given, fac niz‘.};_,

ack of confidentiality may

In court hearings it would only be in very rare ca

be inspired to be honest by the liillliii"v‘ul’:"i ‘e that there were members of the

5 =

7 people who would lie, will lie whether the

1

IOl

z'en'iemft::-er wihern th perpetrator of an offence has not been arrested

nere 4 T o
T 2Xalnple

aed o the pu E::sha:; in respect to dr

ee{] T;Ti ];..1"[7 '»_{_:.:'

]*3 . - - -
JUAbove nls, 416,

24 SH Wood "Publicity of Children's Court Proceedin: 1964 | NZL ] 347, 350
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g in very limited circumstances should
r r :a.n’;.-’-a::::ne be able to claim immunity from the publication of their
r ¥/ Interaclion to Assist in lhe Expression aand tGeperation of
Norms.
I slety's norms. She a_r;::;u.es: that it is wrong to
; he dispute resolution pro
1 its, the :a.d_xu-::hl:::a.t»::-»r and the pub

act with the adjudicator

nofms may but they cannot be

¢

11111 T] t'ﬂ'
will effe
X 59 Abtove nl3, 417,
&0 Above r113, 417.
i 6l Above nl3 417
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sentences for violent offenders are tao lenient, this may be reflected in later

of norms,

ctors of the community. The most t

S

=

the views of a substantial majority

Another problem is that it may be incorrect to assume that

5 with the rance of public views on the matter In

''''' 1% i

e s tmv::::r—; this may be at as the media's opinions may be

which can encourage norms to evolve more
L

ng su pf.:u:;rt.e-.:i b}f judge’s use of

decision-making. Public ments

lead to the formulation of principles which are meant to be for th@ COMmMon

h encourage ially haviour. It would therefore

1e5¢ public p-::&ic:*-,-* principles were formulated behind cle

doors in non-public p

prin~::t1;:=
4.
|

the norms by which our socie

governed. This in itself gives the courts a considerable amount of power, if

this }—_;1-!_-3.-;~.;g;:;; wetre to take ‘r,i;;,x:j:gzx ] doors with no L

ed by these norms or of the

& in the court's

No wrong is done by anv member of the public who exercizes the

K'D
e
[
oy
D

ordinary right of criticizing, in good faith, in public or rivate
. — — - ¥ 4

public act done in a seat of justice. The path of criticism is a public way

s, for example if there is a widespread feeling that

ol
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IT it were believed by much of society that justice was not done in the
courts, then the justice s

£m would not operate efficiently. People would
not report crimes, laws would not be followed, and people would take the
law into their own hands, finding o other ways to solve their disputes.

Eelated to this rationale is the notion that in this sense public proceedings

can be seen as educative . by giving the public "an opportunity both for
understanding the system in gener:

and its workings in a particular «

which it is claimed will result in confidence in the syst
administration of justice 85

and

S on a number of assumptions.
people would understand the pr
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Resnik analysed this argument and pin-pointed several problems. First she

the number of people who would actually need to vent their

people who are
to feel this emotional.

/ o a B 4

emotions when they heard of a crimne 70 Generally, only

2Cl way would be likely

iC 1‘1:3.1‘1}’ offend the public’

emolions may cause ~1

45 opell ac

which are reported in the

esponse to a criminal action, that justice

will deal with the offender -vw'{‘.l

b involved in instance

Usually people only f»~~1 the need to ¢

s where just
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able rationale which underlies the Publicity

Common Law traditions. On that t:':ifi:lrf;

1, for both

e, thus justice is more likely

o come forward and it can act as ’[j:n:::!t‘r" a
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The Publicity Principle can also be justified on the grounds that an open

coutt system is fundamental to a demo

and is thus important
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inconsistent with the principles of a democratic society if 3’1 1stice were




. PART Il - AREAS TO WHICH THE PUBLICITY PRINCIPLE MAY NOT
F “3 APPLY

T, ~
& The
-

presumption that court
though,

proceedings should be conducted in rm lic. special

- S

circumstances dictate that this presumptio

T procedures designed to ensure justice is
particular hearings.

Publicity Principle will be

—

F However in
presumption of openne:

z has been reversed

Court proc
the family law and to juvenile off »911!::1111;;*; are

Ty

F‘rmr:::ip}e_ This ym‘ of

of such [specialized]
o1 such [specialized|

ed which do not

14(1) of the International Convention on Civil and Political Rights
» that the minimum requirement of openness in court proceedings is
N requiremnent: judgments do not have to be publi
juvenile persons require that they should not
B cern maftrimonial disputes or where the

guardianship of children. Under Article 14 the

the *_.nri‘x.-’,;f.t»:e lives of the parties

‘ g 1 Atoven 1, 144
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¢ minimum requirement of a public judegment. This is the
approach used in New Zealand. ﬁltern:a.tf-;el'x., States could use a
B

that the Publicity Principle applied to the

es could be é:-;emg:

1 from all or some of the requirems

the FPublic 11“5 ‘rinciple. It is this a

niile offending.

The scheme of the New Zealand lecislati

I ‘-a.r_rpf“ Coutrt

which comes into force in November

strict the openness of In both the Family Court

le directly concerned wit
'

general public are excluded,

‘& section 169 of the Family Proceedings &ct 1980, and s166 o the

Children, Young Persons, and Their Families Act

Sectionn 274 of the

Guardianship Act 19638, and s27V Social Securities Act 1964 provide similar
prohibitions in their relative jurisdictions. { 523 Adoption Act 1955 prevents

:ction of adoption records.

f the Children, Young Persons and Their Families Act 1959,
't Section 438 of the Children . Young Persons and Their Families Act 1959
which applies to both courts under the Act. There are som

U FAAAL

»tioniz to this

3

rule if the report is for the bona fide use of related professional bodies(
S438(2))

2 Section 438(3) of the Children: Young Persons and Their Families Act 1982

29

nublicity Principle, while all other areas must comply at
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in practice this ban on reporting will generally stop journalists atte

roceedings

a bona fide pro

are mtenr:ied for »:::ir::::u_l;fif.i::’.:r: to

& High Court and Rule 6496 of the

shall have all the powers and discretions of

decision iz appealed sgainst -

To hold the hearing or anv part of it in private; and

1 > publication of any report or the

or any part of them.

B) THE REASONS FOR THE EXEMPTIONS

i) The Famity Law Area

0 Section 159 Family Proceedings Act 1980

3

section 169(5) TFamily Proceedings Act 1980, and Section 438 of the
Children, Young Persons and Their Families Act 1989,
“,‘.. Co

e £169(1} Familv Proceedings A<t 1980
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~ discussion of this case in Part I {4). Th
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this reason is still significant.
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totally private sphere, for example wit

domestic

Another concern whic &g nature of the courts is that

proceadings in the Fam lg,* Courts are of a more informal nature. T

k candidly to the )1

CY pumir ing counseling and m»«ii-m- n facilities.

would not be consistent with ¢

publish reports of the proceedings.

THH aim of the Act is to st op '1;::1_?%}11{:;—3ft.jz:}ﬂ of

juvenile offenders can be

I juvenile persons. This can

ea of juvenile offending a

S D f et ernciAnve T e e e el e el
= IMiTerent considerations apply to these criminal areas of the Family Law

Domestic wviolence

tions may be prosecuted in gﬂ_lt:-li«:; but incest
charges are heard in camera to protect the identity of the child

%8 P Tennison Family Court -The Legal Jungle (Tripart Marketit
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holding all of such trials fm camers? The rationale for the blanket rule is

the protection of th ed in individual

without a requirement that all such trials be

held iz camers Such a rule iz inconsistent with the right to a public
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Coaclusion

weenl the }Iln edures which apply to the

amily Courts and those used in the

, and the reasons for those
procedures. Juvenile offenc ding and the family law are two areas which have
been exempted from the Publicity Principle, even tho oh i ;:_;enérai the

rationale for that principle a F’F | ver other

paramount factors which Parliament have seen as outwe nead for

publicity. The overriding considerations are the _r:-fx:::-t.ex:::ti-::::n of prir.rza.te rights

and the safeguarding of the nature of the procedure used by the courts.

An alternative reform would be to adopt an approach similar to the one

?ad to an even more basic question of

the appropriate forum for either of these areas?
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PART III - THE EXCEPTIONS TO THE PUBLICITY PRINCIPLE

The principle th
pnbu!. has been examined in T

enly and in

nporfance in en

m, it is inherently
exceptions if it is to produce over

" such a principle to have some

: in the court system. There will

some situations in which other considerations override the

e, and information
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rning the proceedings should be

$ counitry must, as
thiz principle is
ofiz are themselves the

: chief object of the

oning by admitting

democratic n the interests of the pri
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'fons otherwise requires, where the proceedings

By the proceedings
s cases which are being
24z Court of Appeal Rules
1 107 See the discussion of the Fs mily Pro
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' The reasons which are used to justify suppression orders are framed very

J widelyl%%, so that it is possible for the exceptions to be used as a "handy
blanket” to E:U.F_:’pr: information which does not rea ly fit within one of

. § ut which may be s}nn:sﬁ,rm '::fz;in;;{ to the state 109 The situation
L3
_ rermnos »’41 For e::ﬁmplw it is not yu ssible for the pml ¢ to l::.he':.}::_, whether
evidet if
E the public and the media ars
' While it seems :::h*anun- to dis: : this
1 realized in the criminal context in 1962, four years after New
Zealand ratifi-:e:xil the International Conv
: 4 Moller [ made an order prohibiti
a court hearmg Suppressing
: publication only of the fact that
is the media who appeal a suppression »:::xrx::ier, %::a the titne the f ali
heard it is too late as the original case has already been decided. 111
108 For example see the discussion below in Part 111 (A) of the ex ceptions in
iminal ar
? The Lawand the Fress The report of a joint workit 12 Party of Justice and
the Britizh Committee of the International Press Institute (Stevens % Sons

Aboven 50.
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The following discussion will look at the law relating to these exceptions in
J both the civil and the criminal context, although the focus will be on the

d; and
The

criminal law as this is where the exceptions are more Ir»b-lnpmh

where any abuse of the

I extent

Principle will be analysed, and some po

A) THE EXCEPTIONS IN THE CRIMINAL LAW

i Frior 1o 1945 the statutory provisions dealing wi

attered through a number of
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he three sections 138, 139 and 140 of the Criminal Justice A<t now

b

contain the source and scope of the power of a Court to forbid
publication of material or to exclude persons from the Court in

proceedings i

{) The Court Orders under Section 138

3/} Fhe orders

estricted circumsta discretion to

Orders forbidding publication of the whole or any part of the evidence or

ﬂi'—' submissio Vhile this type of order mav not seem as drasti
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