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Abstract 

 

Indigenous peoples have historically gained little from large-scale resource development 

on their traditional lands. Instead, their societies, culture, and economies have suffered 

from the negative impacts. During recent decades indigenous groups and their allies have 

fought hard to change this situation. In some cases, by opposing development entirely, in 

others by seeking a fundamental change in the distribution of benefits received from 

resource exploitation. A range of approaches, have been used. These include efforts to win 

greater recognition of indigenous rights in international fora, and advocating for legislation 

which recognises indigenous land rights and protects indigenous culture. Indigenous 

groups have also launched litigation in national and international courts, and taken direct 

political action often supported by non-governmental organisations.  In response to these 

initiatives, companies that undertake large-scale resource exploitation have sought to 

address concerns regarding the impact of their activities on indigenous peoples. They have 

adopted voluntary “corporate social responsibility" (CSR) policies. This paper examines 

the issues for indigenous groups seeking compensation for the negative impacts of 

extractive industries with reference to the Panguna mine in Bougainville. It concludes that 

the current legal framework is insufficient to meet the complex factors at play in 

Bougainville and outlines some areas for further reflection.  In the end, when considering 

the path towards independence in the Bougainville, resolving the legacy of Rio Tinto and 

the Panguna mine will be crucial. 
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I Introduction  

“Land is our life. Land is our physical life – food and sustenance. Land is our social life; it is marriage; it 

is status; it is security; it is politics; in fact, it is our only world. When you [the Administration] take away 

our land, you cut away the very heart of our existence… For us to be completely landless is a nightmare 

which no dollar in the pocket or dollar in the bank will allay: we are a threatened people.”1 

For decades, globalisation has pushed up demand for fossil fuels leading multinational 

companies to explore previously untouched land. This land is often inhabited by indigenous 

people whose cultures, laws, customs and practices reflect both a spiritual attachment to 

land and a responsibility for preserving the land for future generations. While seeking 

justice,2 indigenous communities are often disengaged from formal State based decision 

making processes and the negotiation of international treaties which have significant 

impacts on them and their rights to their lands.3 In response, multinational companies have 

developed a proliferation of corporate codes and undertaken stakeholder relations and 

community consultation sessions. These policies and engagement activities are offered as 

evidence of voluntary corporate social responsibility (CSR) measures.4 However, 

indigenous communities continue to experience the harm from extractive industries on 

their traditional lands. These harms result in inequitable outcomes, including a lack of 

compensation (economic impacts), ongoing degraded natural environments 

(environmental impacts), and human rights breaches (social impacts).5  

Simultaneously, international law scholars and policy practitioners have accepted that 

indigenous peoples should be consulted regarding any decision affecting them6 and State 

powers, especially in developing countries, continue to focus on wealth generation for an 

elite few. State’s enable this wealth generation through widespread extraction of natural 

resources and the export of economic benefits to large foreign metropolitan centres.7 The 

finite nature of natural resources, means that current generations enjoy the benefits of 

  
1 Bougainville resident quoted in J Dove, T Minting and M Togolo “Mining Bitterness” in Peter Sack (ed) 

Problem of choice: land in Papua New Guinea’s future (ANU Press, 1974) at 182 
2 Gail Whiteman “All My Relations: Understanding Perceptions of Justice and Conflict between Companies 

and Indigenous Peoples” (2009) 30(1) Organization Studies 101 at 101. 
3 Jerry Firestone, Jonathan Lily and Isable Torres de Noronha "Cultural Diversity, Human Rights, and the 

Emergence of Indigenous Peoples in International and Comparative Environmental Law." (2005) 20(5) 

American University International Law Review 219 at 240 
4 Ciaran O’Faircheallaigh “Social Equity and Large Mining Projects: Voluntary Industry Initiatives, Public 

Regulation and Community Development Agreements” (2015) 132 J Bus Ethics 91 at 94 
5 Ciaran O’Faircheallaigh, n4  
6 James Anaya “Indigenous Peoples' Participatory Rights in Relation to Decisions about Natural Resource 

Extraction: The More Fundamental Issue of What Rights Indigenous Peoples Have in Lands and Resources” 

(2005) 22(1) Arizona Journal of International & Comparative Law 7 
7 Matthew G Allen Resource Extraction and Contentious States: Mining and the Politics of Scale in the 

Pacific Islands (Palgrave Pivot, Singapore, 2018) at 31 
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extractive industries while future generations are left with the high cost of negative social, 

economic and cultural impacts.  

This paper examines the legacy of mining at Panguna, Bougainville. It explores the history 

of the island including the complex nature of the communities which live there. Part II 

identifies the multiple threads of injustice, including mining, which lead to conflict and a 

decades long struggle for independence which continues today. By considering pre-

colonial social and familial links and outlining the impact of colonisation and war on the 

people of Bougainville the reader gains an understanding of the multifaceted background 

to the current situation. Part III explores the existing legal framework to moderate 

multinational companies’ behaviour and provide redress for the environmental and social 

impacts of extractive industries. Part IV looks at a range of ‘soft laws’8. These soft laws 

are a series of international standards which have been developed in recent decades in an 

effort to rebalance the harms associated with extractive industries. They have also been 

used to fill the gap which is unable to be met by the hard law. Part V comments on the 

convergence of international standards and the rise of CSR policies put in place by 

multinational companies. These CSR policies aim to get ahead of the scrutiny being placed 

on multinational companies by investors, governments, nongovernment organisations, the 

media and industry associations.9 They aim to help society and the brand image of 

companies. This paper concludes that international law and some domestic laws recognise 

environmental and human rights. It also finds that multinational companies claim to be 

socially and environmentally responsible. However, when tested the legal mechanisms 

available to seek redress for the impacts of extractive industries are limited. The paper ends 

by considering the legal and socio-cultural responses needed to enable the people of 

Bougainville to navigate their way to an independent future. A future which more than 

likely includes harnessing the income from the Panguna mine. 

 

II Colonisation, Mining and War: The History of Bougainville and the 

Panguna Mine 

The current situation in Bougainville is intrinsically linked to the island’s colonial history 

and geographic location. It lies closer to the Solomon Islands than mainland Papua New 

Guinea (PNG). Bougainville is inhabited by indigenous people more closely linked to the 

people of the north Solomons than to mainland PNG. There is a complex societal structure 

  
8 John Gerard Ruggie “Business and Human Rights: The Evolving International Agenda” (2007) 101(4) 

American Journal of International Law 819 at 819 
9 Gavin Hilson “Corporate Social Responsibility in the extractive industries: Experiences from developing 

countries” (2012) 37 Resources Policy 131 
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with a range of clans, sub-clans and language groups.10 The island includes a diverse 

ecological geography which impacts on distinct cultures within the clan structure. There 

are clans in the mountains, along the coast and in the valleys. They share customary land 

tenure arrangements including rotational use of land.11 Prior to colonisation Bougainvillean 

communities were organised around these diverse language and ecologically defined 

groups.12 This part of the paper will outline the key factors which have influenced events 

in Bougainville, including the role of mining.   

The first human occupation of Bougainville has been dated between 28,700 and 20,100 

years ago.13 Until approximately 10,000 years ago, present-day Bougainville was part of a 

single landmass known as Greater Bougainville, which spanned from the northern tip of 

Buka Island to the Nggela Islands north of Guadalcanal.14 Melanesians, related to present-

day Papuans and Aboriginal Australians are likely to have been the first settlers of the 

island. The Lapita culture was brought to the island approximately 3,000 years ago, with 

the arrival of a wave of Austronesian peoples.15 Both Austronesian and non-Austronesian 

languages continue to be spoken in Bougainville. There has been substantial genetic and 

cultural mixing between the Austronesian and non-Austronesian populations, "such that 

language is no longer correlated with either genetics or culture in any direct or simplistic 

way".16 

In 1616, Dutch explorers were the first Europeans to sight present-day Bougainville. In 

1643, another Dutch expedition led by Abel Tasman made contact with the Bougainvillean 

people. There was no further European contact until 1767, when British officer Philip 

Carteret visited and named the Carteret Islands. The main island and the passage between 

it and Choiseul Island to the south east (now part of the Solomon Island) were visited in 

1768 by French navigator Louis-Antoine de Bougainville, after whom the islands were 

named.17 In 1899, Bougainville was annexed to German New Guinea. This arbitrary 

decision of colonial cartography created jurisdictional separation between the people of 

  
10 S/2003/345, 20 March 2003, Report of the Secretary-General on the United Nations Political Office in 

Bougainville 
11 Matthew G Allen, n7 at 32 
12 Anthony J Regan “Bougainville: Origins of the Conflict, and Debating the Future of Large-Scale Mining” 

in Colin Filer and Pierre-Yves Le Meur (ed) Large Scale Mines and Local Level Politics: Between New 

Caledonia and Papua New Guinea (Australian National University Press, Canberra, 2017) at 355 
13 Anthony J Regan and Helga M Griffin “Historical Chronology” in Bougainville before the Conflict (ANU 

Press, Canberra, 2015) 
14 Matthew Spriggs "Bougainville's early history: an archaeological perspective" in Anthony J Regan and 

Helga M Griffin (ed) Bougainville before the Conflict (ANU Press, Canberra, 2015) at 2 
15 Spriggs, at 18 
16 Spriggs, at 19 
17 Anthony J Regan and Helga M Griffin, n13 at 473 
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Bougainville and their closest relations in the Solomon Islands.18 It separated previously 

linked familial and social groups and forced unity between distinct ethnic and language 

groups. It had particular economic and political impacts on women, who were the 

customary matrilineal landowners.19 The negative impacts of this early colonial decision 

making arose again in the 1960’s when royalties from mining were assigned to men rather 

than women.  

During World War I, Bougainville was occupied by Australian forces as part of the 

occupation of German New Guinea. The Treaty of Versailles established the former 

German territory as a League of Nations mandate and handed control to Australia.20 A civil 

administration was in place from 1920 onwards. During World War II (WWII), Japan 

occupied Bougainville. Although troops from the United States of America had regained 

control by March 1944, Japanese occupiers remained until the end of WWII. Relics of 

occupation are still visible including weapons which were later used in the civil conflict.  

Following WWII, Bougainville was placed back under Australian administration in a 

decision which brought together the former German and British territories of Papua and 

New Guinea to create the new territory of PNG. In the post war period, the development 

of cash cropping plantation economies by Australian settlers destabilised Bougainville’s 

previously cohesive communities. The pre-colonial shared and rotational use of land was 

effectively frozen meaning those who had access to fertile land at that point were able to 

reap economic benefits while others were left with nothing. This led to internal divisions 

and grievances with both the colonial rulers and among the various clans. 

Since the end of WWII, the Bougainvillean people have made numerous attempts to gain 

independence. This included in the 1960’s when an application was made to the United 

Nations decolonisation committee. This application was declined. Another attempt was 

made in September 1975, when two weeks before PNG independence from Australia 

Bougainville unilaterally declared its own independence. In doing so the people of 

Bougainville emphasised their wish to remain separate from the new state of PNG.21 This 

attempt at independence was also unsuccessful. However, a year later, negotiations with 

the PNG government resulted in Bougainville gaining some limited autonomy. While the 

agreement provided partial rights to self-determination, traditional landowners contested 

the agreement. They were concerned that rights to natural resources on Bougainville 

  
18 Peace Women “Case Study: Bougainville – Papua New Guinea” (24 November 2007) < 

https://peacewomen.org/sites/default/files/ddr_casestudybougainvillepapuanewguinea_unifem_0.doc> 
19 Christina Hill and Luke Fletcher (ed) Growing Bougainville’s Future (Jubilee Australia Research Centre, 

New South Wales, 2018) at 6 
20 Ministry for Culture and Heritage “League of Nations mandates in the Pacific” (2 September 2014) 

<https://nzhistory.govt.nz/media/photo/league-nations-mandates-pacific-1919> 
21 Ralph R Premdas “Secessionist Politics in Papua New Guinea” (1977) 50(1) Pacific Affairs 64 at 65 
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remained with the PNG government.22 This meant that the people of Bougainville were 

unable to benefit from the wealth generated by the extraction of natural resources from 

their land despite suffering the environmental impacts of the mining activity.  

At the same time that the indigenous people of Bougainville began seeking independence, 

Bougainville Copper Ltd (BCL) found vast copper ore deposits in the Crown Prince Range 

which runs through the centre of the island.23  BCL is a subsidiary of the Australian 

company Conzinc Rio Tinto of Australia (Rio Tinto) which is itself a subsidiary of British 

company Rio Tinto Zinc, later renamed Rio Tinto Limited. BCL and the Australian 

colonial administration agreed an 84-year lease without the consulting or gaining consent 

of the traditional landowners.24  In 1972, operations at the mine got underway with the 

support of the PNG administration who took a 20 percent share in BCL. At its peak in late 

1970’s and early 1980’s the mine was one of the world’s largest copper and gold mines 

discharging over a billion tonnes of mine waste.25 The large-scale dumping of mine waste 

irrevocably changed the environment and effected communities who were reliant on the 

river and surrounding forest ecology.26 Bougainville’s mineral wealth became a significant 

source of funds for the newly independent PNG government. Mining operations accounted 

for 40 percent of PNG’s exports and 17-20 percent of the total government revenue.27 

However, the revenue from the mine didn’t make it back to the indigenous people on the 

island who were most impacted by the mining operations.  

In 1988, a group of traditional landowners, formed the Bougainville Revolutionary Army 

(BRA) to demand a greater share of the earnings from the mine. The BRA claimed that 

they should receive an increased level of compensation for the environmental damage 

caused by the mine’s operation. When these claims were ignored, the landowners became 

frustrated and attacked BCL operations. These attacks continued and in 1989 forced the 

mine’s closure. With Australian and BCL covert financial, logistical and advisory 

assistance, a decade-long civil war between the PNG Defence Force (PNGDF) and various 

  
22 Anthony J Regan and Helga M Griffin, n13 at 474 
23 Mark Evenhuis “Developmental faith, sacrifice and the betrayal of transitional justice: A Bougainvillean 

case study” (2017) 6(1) State Crime 102 at 104 
24 Christina Hill and Luke Fletcher, n19 at 8 
25 Human Rights Law Centre Complaint against Rio Tinto: Submitted to the Australian National Contact 

Point for the OECD Guidelines for Multinational Enterprises (HRLC, Melbourne, 2020) at 3 
26 V Böge “Mining, Environmental Degradation and War: The Bougainville Case”, in M Suliman (ed) 

Ecology, Politics and Violent Conflict (Zed Books, London, 1999) 
27 Ronald May The Situation on Bougainville: Implications for Papua New Guinea, Australia and the Region 

Parliament of Australia, Current Issues Brief 9, 1996-1997  

<https://www.aph.gov.au/sitecore/content/Home/About_Parliament/Parliamentary_Departments/Parliament

ary_Library/Publications_Archive/CIB/CIB9697/97cib9#ONE> 
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traditional landowner groups followed.28 Ten percent of the population (approximately 

15,000 people) died, either from combat or as a result of the conditions imposed as a result 

of the conflict.29 The violence, widespread human rights violations, disease and starvation 

resulted in displacement of more than half the population. Those who remained faced 

significant harms and economic, social and environmental impacts. In 1997 private 

mercenaries were hired by the PNG government to support the PNGDF.30 This caused 

outrage within the PNGDF and internationally and proved the catalyst to start the peace 

process.31 Negotiations resulted in the 2001 Bougainville Peace Agreement (BPA)32 which 

provided for greater autonomy for the Bougainvillean people through the establishment of 

the Autonomous Bougainville Government (ABG). In May 2005, elections were held for 

the first ABG parliament. New legislation passed by the ABG in 2015 provided traditional 

landowners with legal ownership of any mineral resources on their land, as well as rights 

in key decisions about further exploitation of natural resources.33 The legislation includes 

a veto power for traditional landowners over all new mining licences.34 The BPA also set 

out a timeline for further discussions about independence for the people of Bougainville. 

An independence referendum was held in 2019. The outcome was an overwhelming 98 

percent in favour of independence.35 Negotiations are currently ongoing between the PNG 

government and the ABG regarding the process to give effect to the referendum result. One 

of the key issues is the reopening of Panguna mine including if, when and how this should 

happen.  

Throughout the conflict and in the years that followed BCL/Rio Tinto kept a skeleton staff 

in Port Moresby, PNG. It also retained its majority stake in the mine.36 In 2013 - 2014, Rio 

Tinto held discussions with the ABG and PNG government and local landowners about 

potentially re-opening the mine. The ABG and landowners made it clear that addressing 

  
28 Michael T Klare Resource Wars: The New Landscape of Global Conflict (Macmillan, London, 2001) at 

197 
29 Briefing of Danilo Turk, Assistant Secretary General of the Department of Political Affairs (DPA) to the 

United Nations Security Council, 6 May 2004 
30 David Shearer “Mercenary or military company?” (1998) 38(316) Adelphi Papers 11 at 11 
31 New Zealand Ministry of Foreign Affairs and Trade “A risky assignment: How opportunity, diplomatic 

skill, and luck helped New Zealand play a role in resolving conflict in Bougainville” (1 November 2018) 

<https://www.mfat.govt.nz/en/about-us/mfat75/bougainville-a-risky-assignment/>. See also Sinclair Dinnen 

“Militaristic solutions in a weak state: Internal security, private contractors, and political leadership in Papua 

New Guinea” (1999) 11(2) The Contemporary Pacific 279 
32 Autonomous Bougainville Government “Bougainville Peace Agreement” (30 August 2001) 

<https://www.abg.gov.pg/peace-agreement> 
33 Bougainville Mining Act 2015, sections 8 and 10 
34 Bougainville Mining (Transitional Arrangements) Act 2014 and the Bougainville Mining Act 2015 
35 Bougainville Referendum Commission “Statement from the Commission” (11 December 2019) 

<https://bougainville-referendum.org/statement-from-the-commission/index.html> 
36 Human Rights Law Centre After the mine: Living with Rio Tinto’s deadly legacy (HRLC, Melbourne, 

2020) at 14 
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the environmental legacy of the mine was an essential precondition to any consideration of 

its re-opening.37 Despite numerous attempts by BCL and other mining companies to obtain 

a licence to re-open the mine, it has remained closed.38 In 2016, BCL/Rio Tinto divested 

its holding in the mine handing over control to the PNG government, the ABG and the 

people of Bougainville.39 This means that any decision to reopen the mine now includes 

traditional landowners who have rights to the land at Panguna and those who are impacted 

by the downstream effects of the mine operations.  

It can be seen that Rio Tinto’s legacy from mining activities at Panguna have a long and 

complex history. The conflict which forced the closure of the mine was not solely 

attributable to the mine.40 It’s clear that the Bougainvillean people do not have a unified 

political identity. Colonial decisions have led to traditional links being broken. What small 

sense of Bougainvillean identity currently exists arose as a result of unity against non-

Bougainvillean’s rather than any innate kinship between the distinct clans on the island. 

The establishment of the mine in the 1960’s and its impacts in the decades that followed 

further aggravated these existing inequalities. European concepts of land tenure and 

assumptions about male land ownership further exacerbated existing tensions. Mining 

royalties were paid in a way which didn’t take into account the complexities of customary 

land rights. Parochial eurocentric Australian personnel employed by Rio Tinto incorrectly 

registered men as titleholders, despite customary matrilineal systems of land ownership. 

What little negotiation occurred between the PNG government and BCL was conducted 

according to Australian law, using western concepts with minimal consultation with 

Bougainvillean’s. This treatment reinforced the resounding sentiment held by the 

indigenous people in Bougainville that the island is a backwater of PNG, neglected and 

ignored.41 

A The Situation in Bougainville in 2021 

It has been 32 years since the Panguna mine was forced to close and questions regarding 

the sovereignty of indigenous communities in Bougainville remain. The negative impacts 

of mining on neighbouring communities also continue. An estimated 12,000-14,000 people 

  
37John Momis, “Deciding the Future of the Panguna Mine” (21 May 2014) 

<https://ramumine.wordpress.com/2014/05/21/john-momis-deciding-the-future-of-thepanguna-mine/> 
38 Catherine Wilson “Traditional landowners reject mining exploration bid in Bougainville” (27 March 2018) 

Mongabay <https://news.mongabay.com/2018/03/traditional-landowners-reject-mining-exploration-bid-in-

bougainville/> 
39 Human Rights Law Centre, n36 at 2 
40 Anthony J Regan “Causes and course of the Bougainville conflict” (1998) 33(3) The Journal of Pacific 

History 269. 
41 Lauren Skinner “Bougainville: Reopening Mine Risks Reopening Old Wounds” (19 February 2018) 

Australian Institute of International Affairs  

 <https://www.internationalaffairs.org.au/australianoutlook/bougainville-panguna-mine/> 
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live in villages around and downstream of the mine.42 Copper pollution and mine tailings 

flow into the Jaba-Kawerong river valley.  Dams and levees built as part of the mining 

operations have collapsed causing extensive flooding during the rainy season which 

threatens nearby villages and impacts essential agricultural land. Sacred sites central to the 

culture and customs of traditional landowners have been lost. Access to clean water for 

drinking and sanitation is also limited by the pollution. Communities have reported serious 

health consequences including skin diseases, diarrhoea, respiratory problems and 

pregnancy complications.43  

When Rio Tinto divested its interests in the mine, it left significant quantities of waste and 

pollution behind and denied any obligation to clean up or rehabilitate the land and rivers. 

In the absence of Rio Tinto, the responsibility and cost for any remediation activity has 

fallen to the PNG and ABG. However, given Bougainville’s strong desire for 

independence, the financial burden has meant that no remedial activities have been 

undertaken. Reopening the mine remains a fraught question. Traditional landowners have 

sought to use the legal system to seek compensation before any reopening of the mine is 

considered. Understanding the socio-cultural influences in this situation enables a greater 

understanding of the legal and other settings which need to be considered. This deeper 

understanding supports the theory that “the origins of the conflict do not lie solely in the 

mining-related grievances and actions of young landowners from the Panguna mine area, 

but rather in grievances and actions of a broad coalition of Bougainville groups.”44  

In common with other Melanesian states, the situation in Bougainville is an example of 

how customary landownership, can have a crucial influence on a wide range of public and 

commercially driven development projects. It leads to questions about the unique nature of 

the factors influencing Melanesian countries which have led to intense conflict and death. 

The question of reopening the mine and the financial benefits this would create for a newly 

independent Bougainville are now tangled with the operation of the law, its recognition of 

traditional landownership, indigenous peoples’ rights to be involved in decision making 

processes and the role extractive industries play in developing countries.  The operation of 

the law and the role landowner groups can play in environmental stewardship is explored 

further in the next part of this paper. 

  
42 Human Rights Law Centre, n25 at 3 
43 See Human Rights Law Centre, n36; for Polluted Rivers at 16-19, Lack of access to Clean Water at 20-22, 

Flooding and land destruction at 23-27, Treacherous River crossings at 30-31, Landslides and collapsing 

levees at 32-34, Food shortages at 35-36, Disease and illness at 37-45. 
44 Anthony J Regan The Bougainville Referendum: Law, Administration and Politics (Department of Pacific 

Affairs, Australian National University, Canberra, July 2019) at 15 
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III The Legal Framework for Seeking Redress 

Multinational companies have increased their capacity to act at a pace and scale that neither 

governments nor international organisations can match.45 They are able to influence the 

development and implementation of both national and international law through lobbying, 

negotiations, compromise, and the gradual weakening of controls.46 Conversely, 

multinational companies have the ability to be standard setters for a voluntarily sustainably 

managed world where the rights of indigenous communities are respected and valued. The 

development of corporate social responsibility (CSR) policies has become widespread. 

CSR policies are used by companies to claim moral standing when entering into new 

extractive industries or negotiating licence renewals for existing operations. However, 

voluntary actions undertaken under CSR policies are often piecemeal and contradictory. 

Multinational companies continue to influence the development of binding international 

law standards for the benefit of their shareholders and there are significant gaps between 

corporate rhetoric and practice.47 This part of the paper discusses how legal control over 

multinational companies at the national level is ineffective. It examines the soft law 

alternatives which have arisen in response to the challenges posed by extractive industries 

in developing countries and the role of companies in taking responsibility for the impacts 

of their business practices. 

B The Shortcomings of Hard Law Solutions 

Around the world, indigenous communities have sought to retain or regain access to their 

land and natural resources as a fundamental element of their self-driven development goals. 

Central to this has been the relationship between indigenous peoples and ancestral 

territories which form the basis of development opportunities. International law now 

recognises indigenous people’s rights to land, territories and natural resources. However, 

regardless of this recognition, these rights are often not respected at the national level, 

either by States or the private sector.48 This results in overlapping claims to land and 

resources. This in turn leads – as it did in Bougainville – to conflict, instability and 

environmental degradation. Insecurity of land tenure following WWII helped to drive 

  
45 United Nations Commission on Human Rights “Interim Report of the Special Representative of the 

Secretary-General on the issue of Human Rights and Transnational Corporations and Other Business 

Enterprises” (22 February 2006) UN Doc. E/ CN.4/ 2006/ 97, at paras 12 and 16. 
46 Doreen McBarnet “Corporate Social Responsibility Beyond Law, Through Law and For Law” in Doreen 

McBarnet, Aurora Voiculescu, and Tom Campbell (eds), The New Corporate Accountability: Corporate 

Social Responsibility and the Law (Cambridge University Press, Cambridge, 2007) at 48. 
47 Peter Utting “Towards Corporate Environmental Responsibility” in The Greening of Business in 

Developing Countries (Zed Books in association with UNRISD, London, 2002) at 6. 
48 Jérémie Gilbert Land grabbing, investments & indigenous peoples’ rights to land and natural resources. 

Case studies and legal analysis (IWGIA, Copenhagen, 2017) 
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poverty and inequality which were two of the key elements leading to the civil war in 

Bougainville. Legal analysis has the potential to bring valuable insights to both public 

policy and business management as it relates to the situation of indigenous people and 

extractive industries operating on traditional lands. Failure to take account of the legal 

dimensions of CSR substantially weakens the chances of making meaningful progress in 

some of the most difficult areas. This includes the balance between government, business 

and civil society roles and responsibilities.  

C Host State Control – the Role of Domestic Law and its Limitations 

The inherent nature of multinational companies – being everywhere and nowhere – means 

that enforcing legislation and regulation against multinational companies is often 

ineffective. However, the most logical and immediate legal system for ensuring 

environmentally sound conduct and human rights compliance by companies is the State 

law of the jurisdiction in which the company is operating. National sovereignty dictates 

that foreign investors are subject to the control of the host State.49   

Considering the situation in Bougainville, issues arise from a number of weaknesses in the 

PNG State. The first is the limited financial and human resources that PNG had and 

continues to have to effectively implement and enforce their national environmental laws.50 

Secondly, even if PNG were able to hold Rio Tinto accountable for the environmental 

damage at Panguna, the structure of the company prevents PNG from obtaining full 

compensation and redress. This is the effect of separate legal personality between different 

entities of the same multinational group and the divesting of the mine to the ABG and the 

PNG government in 2015. A conflict of interest also exists for PNG courts dealing with 

the environmental damage caused by Rio Tinto. The conflict arises because of the 

concessions Rio Tinto historically paid to the PNG government. In the period from the 

1960-1980’s this revenue was a far larger source of external finance than Official 

Development Assistance. If the PNG Courts were to find in favour of the company and a 

new mining licence was obtained to enable the mine reopen, this significant financial 

imbalance would continue. It is likely that the mine will be a key economic driver for a 

newly independent Bougainville and the inescapable impact of this cannot be 

underestimated. Given the PNG government’s direct involvement in both issuing mining 

licences and in partial ownership of BCL, if the Courts were to rule in favour of the 

  
49 M Sornarajah The International Law on Foreign Investment (Cambridge University Press, Cambridge,  

2010) at chapter 2 
50 M Taylor “Putting OK Tedi in Perspective” in Glenn Banks and Chris Ballard (eds) The Ok Tedi 

Settlement: Issues, Outcomes and Implications (National Centre for Development Studies and Resource 

Management, Canberra, 1997) at 12. 
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traditional owners the PNG State may find itself partially liable for the legacy of 

environmental damage caused by the operations at Panguna. 

There are also practical barriers to indigenous claimants seeking redress in host countries 

when a multinational companies cause environmental damage.51 These barriers include a 

lack of financial and legal resources to file the claim, particularly if these are not provided 

by the State or by outside organisations. In the case of Bougainville, the conflict means that 

assistance from the PNG government is unlikely to be forthcoming. These barriers along 

with the weaknesses outlined above mean that the PNG courts do not represent an available 

avenue for the redress sought by the Bougainvillean people. Yet host State control is often 

considered the most significant level of regulation of multinational companies. This is a 

result of the limited development of international initiatives on the matter52 and the failure 

of cases taken in the United States of America, including one by the people of Bougainville, 

outlined below. 

D Home State Control – Applying Domestic Law Extra Territorially  

The extra territorial application of national standards from a multinational companies’ 

home state (the state the company is incorporated in) can result in some control of a 

company’s activities in another jurisdiction.53 The extra territorial application of home state 

control is justified on the grounds that developed states owe a duty to developing states.  

The home state benefits from the wealth generated by the multinational companies’ 

activities and the home state will often have a greater ability to impose controls. This is 

supported by the argument that the benefits accrued by the home state should not come at 

the expense of injury to another State or to the detriment of the international community as 

a whole.54 

Potential benefits of home state legal action particularly in the global north, include raising 

international attention to the environmental impacts of a particular case, thereby putting 

pressure on the multinational company. Another benefit is the exposure of new audiences 

to questions of international CSR. Also, the potential for punitive damages can act as a 

deterrent for multinational companies, ensuring that they are more responsible and 

responsive to the harms caused by their activities. However, home state control has some 

limitations. The most significant is respect for the sovereignty of the host state. While extra 

  
51 Committee on Economic, Social and Cultural Rights, General Comment No. 24 on State 

Obligations under the International Covenant on Economic, Social and Cultural Rights in the Context 

of Business Activities, section (2017) UN Doc. E/ C.12/ GC/ 24, paras 42– 43. 
52 P Muchlinski Multinational Enterprises and the Law (Oxford University Press, Oxford, 2007) at 107 
53 Elisa Morgera Corporate Environmental Accountability in International Law (2nd ed, Oxford University 

Press, Oxford, England, 2020) at 28 
54 M Sornarajah, n49 at 164-168 
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territorial jurisdiction is not prohibited in international law, particularly when there is 

sufficient connection between the jurisdiction in which the claim is brought and the home 

state to justify it55, there is potentially conflict between host State regulation of foreign 

direct investment and the protection of the environment. This may also clash with home 

State control which may take a different perspective on the appropriate nature of the 

controls.56 For example, what is thought of as a human rights violation in a home state may 

be viewed as a legitimate exercise of state authority to benefit from natural wealth in a host 

state. This can result in the uneven regulation of multinationals incorporated in different 

home states but operating in the same sector in the same host state. This could lead to a 

competitive advantage for multinational companies whose home states have lower 

environmental or human rights standards.  

Despite the limitations indigenous peoples around the world, including people from the 

clans who claim rights to the land near Panguna have sought to use home state courts to 

seek redress for the economic, social and environmental impacts of multinational 

companies’ activities on their land. United Nations analysis has found that home states 

have a duty in international law to provide access to remedies for violations of international 

human rights and environmental law occurring in a host state when victims do not have 

access to effective judicial remedy in the host state.57 The majority of cases to date seeking 

to apply international standards to the impacts of extractive industries have been lodged in 

the United States of America, under the Alien Tort Claim Act (ATCA).58 The ATCA 

provides courts “original jurisdiction of any civil action by an alien for a tort, committed 

in violation of the law of nations or a treaty of the United States”.59 Despite this wide remit, 

claims brought on environmental rather than human rights grounds have not found favour 

with the courts and cases are regularly dismissed on jurisdictional grounds including claims 

to sovereign immunity.60 

1 Sarei v Rio Tinto 

As the civil war on Bougainville came to an end, the traditional landowners turned to other 

ways of seeking compensation for the social, economic and environmental impacts which 

  
55 John Gerard Ruggie, n8 at 830 
56 Heather Bowman “If I Had a Hammer: The OECD Guidelines for Multinational Enterprises as Another 

Tool to Protect Indigenous Rights to Land” (2006) 15(3) Pacific Rim Law & Policy Journal 703 
57 United Nations High Commissioner for Human Rights “Analytical Study on the Relationship between 

Human Rights and the Environment” (2011) UN A/ HRC/ 19/ 34, para. 72 
58 Alien Tort Claims Act 28 USC § 1350 
59 Saman Zia- Zarifi “Suing Multinational Corporations in the US for Violating International Law” (1999) 4 

UCLA Journal of International Law and Foreign Affairs 81 at 89  
60 John Alan Cohan “Environmental Rights of Indigenous Peoples under the Alien Tort Claims Act, the 

Public Trust Doctrine and Corporate Ethics, and Environmental Dispute Resolution” (2002) 20(2) UCLA 

Journal of Environmental Law and Policy 133 at 157 
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resulted from Rio Tinto’s operations. They filed a lawsuit under the ATCA. The claim 

alleged that Rio Tinto was complicit in war crimes and crimes against humanity committed 

by the PNGDF during a conflict, as well as environmental damage which harmed their 

health in violation of international law. The claimants allege that Rio Tinto engaged in 

racial discrimination against local workers by paying them less than other workers and 

housing local workers in poorer conditions. Rio Tinto argued for dismissal, alleging the 

case was nonjusticiable because it involved the actions of the PNG state and that the court 

ruling on these matters would breach standards of international comity.  

Initially, after receiving a letter from the State Department favouring dismissal, the Court 

agreed with Rio Tinto.61 The plaintiffs appealed and the Court of Appeals overturned the 

decision.62 In 2008, the case was referred back to the District Court to determine whether 

the plaintiffs were required to exhaust all remedies available in PNG before they were able 

to file a suit.63 After another rehearing the case was sent to mediation. However one of the 

appeal court judges dissented from the mediation order arguing that it was inappropriate to 

send the case for mediation before the question of jurisdiction had been determined.64 In 

2011, the Court of Appeals again considered the issues and reversed the lower court's 

dismissal of the case.65 The court upheld the earlier decision to dismiss the claims regarding 

racial discrimination and crimes against humanity, but it reversed the lower court decision 

on the plaintiffs' claims regarding genocide and war crimes.66  The case was referred back 

to the District Court for decisions on the genocide and war crimes claims.  However, 

following the Supreme Court's ruling in Kiobel67, the earlier decisions in Sarei were 

vacated. The appeals court was ordered to reconsider the case light of the Kiobel decision. 

In 2013, the appeals court upheld the dismissal of the case, citing the Supreme Court's 

reasoning against extraterritorial application of the ATCA.68 Despite 11 years of litigation 

traditional landowners were left without a remedy. 

While the continued relevance of the ATCA and the jurisdiction of the courts in the United 

States of America for corporate environmental accountability is no longer available, courts 

in the United Kingdom and Europe have started to consider similar cases in tort or criminal 

law rather than international law. This has arisen because the jurisdictional barriers argued 

in ATCA cases have been removed by European Union law. This is an emerging area of 

  
61 Sarei v Rio Tinto PLC 221 F Supp 2d 1116 (CD Cal, 9 July 2002) 
62 Sarei v Rio Tinto PLC 456 F 3d 1069 (9th Cir Cal, 7 August 2006) 
63 See Sarei v Rio Tinto PLC 650 F Supp 2d 1004 (CD Cal, 31 July 2009), Sarei v Rio Tinto PLC 550 F 3d 

822 (9th Cir Cal, 16 December 2008) and Sarei v Rio Tinto PLC, 487 F 3d 1193 (9th Cir Cal, 12 April 2007) 
64 Sarei v Rio Tinto PLC 625 F 3d 561 (9th Cir Cal, 26 October 2010) 
65 Sarei v Rio Tinto PLC 671 F 3d 736 (9th Cir Cal, 25 October 2011) 
66 Sarei v Rio Tinto PLC 671 F 3d 736 (9th Cir Cal, 25 October 2011) 
67 Kiobel v Royal Dutch Petroleum Co 569 US 108 (17 April 2013) 
68 Sarei v Rio Tinto PLC 722 F 3d 1109 (9th Cir Cal, 28 June 2013) 
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law and is an area which deserves further investigation which cannot be done in the scope 

of this paper. In particular, the impact of the United Kingdom’s withdrawal from the 

European union has not been fully determined. In the meantime, recourse to national law 

and transnational litigation to seek accountability for the actions of multinational 

companies operating in foreign jurisdictions remains a highly complex and experimental 

area of legal practice. More research is needed to better understand mutual influences 

among transnational litigants and the impact of international standards discussed below. 

Another area for further investigation is transnational contractual practices that seek to 

avoid the shortcomings identified in transnational litigation.69 

IV The Emergence of International Standards 

The immense wealth and political influence of Rio Tinto in PNG is emblematic of a wider 

phenomenon where companies hold more power than many of the States, they operate in. 

Multinational companies fuel the global economy, feeding the demands of globalisation 

through the extraction of natural resources in developing nations. This occurs with little or 

no regulation and without meeting social and cultural responsibilities to the local 

communities in which they are operating. As outlined above, hard law solutions have failed 

to provide adequate remedy for indigenous litigants and there are a number of limitations 

with both home state and host state oversight of these activities. Therefore, since the 1970’s 

the United Nations has been attempting to establish binding international rules to govern 

the activities of multinational companies.70 

As outlined in Part II of this paper the impacts of Rio Tinto’s activities in Bougainville 

have had widespread effects on the land and marine environments, as well as breaching the 

human rights of the island’s indigenous people. Since independence in 1975, PNG has been 

a member of the United Nations and has adopted a number of the international law treaties 

applicable to the situation in Bougainville. In particular, Part XII of the United Nations 

Convention on the Law of the Sea is applicable as the environmental impacts have extended 

from the land to the marine environment. The basic rules of international customary law 

regarding the prohibition of genocide, war crimes and racial discrimination also apply to 

actions in PNG. This section of the paper examines the emergence of international 

standards or soft law to provide redress for the social, economic and environmental impacts 

of extractive industries.  

  
69 Natasha Affolder “Square Pegs and Round Holes? Environmental Rights and the Private Sector” in Ben 

Boer (ed) Environmental Law Dimensions of Human Rights (Oxford University Press, Oxford, 2015) at 11, 

13 and 17– 21. 
70 John Gerard Ruggie, n8 at 819 
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E The UN Partnership Approach 

When the domestic legal system of the host state is ineffective and challenges to the 

operating practices of multinational companies have failed in home states, international 

human rights bodies have provided an alternative means for indigenous people to access 

justice at the supranational level.71 

The most significant example of the UN partnership approach with the private sector is the 

voluntary UN Global Compact (Compact).72 The Compact73 aims to respond to the lack of 

an international framework and to assist multinational companies in the development and 

promotion of global value-based management. The ten principles of the Compact are 

derived from: the Universal Declaration of Human Rights74, the International Labour 

Organization’s Declaration on Fundamental Principles and Rights at Work75, the Rio 

Declaration on Environment and Development76, and the United Nations Convention 

Against Corruption77. The Compact provides a mechanism for companies around the world 

to align their operations and strategies with the ten principles. It is hoped that by doing so, 

there will be an acceleration in the scale of the global collective impact of business and that 

the Sustainable Development Goals (SDG) will be delivered through accountable 

companies and ecosystems.  

The Compact’s relevance to the situation in Panguna and to international law more 

generally is the underlying assumption that international environmental law principles can 

be directly applied to multinational companies, particularly the precautionary principle. 

Importantly for indigenous people seeking redress for environmental and human rights 

breaches, the principles include a commitment by businesses that they will support and 

respect the protection of internationally proclaimed human rights and make sure that they 

are not complicit in human rights abuses. With regard to environmental breaches 

businesses commit to support a precautionary approach to environmental challenges and 

  
71 A Fabra “Indigenous People, Environmental Degradation and Human Rights: A Case Study” in A Boyle 

and M Anderson (eds) Human Rights Approaches to Environmental Protection (Clarendon Press, Oxford, 

1996) 245 at 262 
72 Kenny Bruno and Joshua Karliner “The UN’s Global Compact, Corporate Accountability and the 

Johannesburg Earth Summit” (2002) 45 Development 33 at 34 
73 United Nations United Nations Global Compact available at <https://www.unglobalcompact.org/> 
74 United Nations General Assembly Universal Declaration of Human Rights UNGA Res 217 A(III), UN 

Doc A/810 91, UN General Assembly, 10 December 1948 
75 International Labour Organisation ILO Declaration on Fundamental Principles and Rights at Work and its 

Follow-up adopted by the International Labour Conference at its Eighty-sixth Session, Geneva, 18 June 1998 

(Annex revised 15 June 2010) 
76 United Nations General Assembly Rio Declaration on Environment and Development A/CONF.151/26 

(Vol. I), 12 August 1992 
77 United Nations Office on Drugs and Crime United Nations Convention Against Corruption UNGA Res 

58/4, 31 October 2003 
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undertake initiatives to promote greater environmental responsibility.  In effect, the 

Compact attempts to regulate, using the disguise of voluntary self-regulation. Rio Tinto 

PLC, Rio Tinto’s parent company has been a member of the Compact since 2000 and Rio 

Tinto itself joined the Compact in 2020.  

The international legal framework has been advanced by development and widespread 

adoption of the Compact, particularly as it applies international norms to multinational 

companies. The Compact shapes commentary, governance methodology and cultural 

expectations. However, key weaknesses remain. There are no compliance-based 

procedures. A gatekeeping function to screen participants or review their substantive 

actions towards the commitments they have made to the principles has not been developed. 

The future function of the Compact is more likely found in its ability to put pressure on 

non-member companies through public corporate social responsibility drives. It does not 

add to the mechanisms available to indigenous communities seeking acknowledgement and 

redress for the social, economic and environmental harms which have already been done.  

The Compact has been widely debated78 because of its alternative approach to seeking 

compliance. Environmental advocates have criticised the Compact arguing that companies 

make the commitment to the Compact without undertaking any significant implementation. 

Businesses argue that the widespread adoption of the Compact means that there is no need 

for other international (possibly binding) documents on corporate accountability.79 What 

can be concluded from the development of the Compact is that the move away from 

compulsion to voluntary soft law measures has signalled a shift towards alternative options 

where hard law has proven ineffective.  

F The Human Rights-based Approach 

Another method for addressing the types of issues raised by the situation in Panguna has 

been to use international human rights frameworks. This was first attempted in the draft 

UN Code of Conduct,80 negotiations on which were never concluded. Another attempt was 

made in 1997, when the UNCHR Sub-Commission reported on the issue of human rights 

and multinationals.81 This resulted in the Norms on the Responsibilities of Transnational 

Corporations and Other Business Enterprises with regard to Human Rights (Norms) being 

  
78 M Shaughnessy “The United Nations Global Compact and the Continuing Debate about the Effectiveness 
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79 Elisa Morgera, n53 at 94  
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adopted in 2003.82 The Norms seek to extend international human rights monitoring and 

enforcement to non-State entities including multinationals. These mechanisms have a 

several advantages over other oversight mechanisms such as the OECD guidelines 

(discussed below). The advantages include being impartial and independent of any national 

government, providing transparency to both corporate and State conduct, and being open 

to all States, not just those who are members of the OECD.83 The universal nature of the 

UN can also help to bring public pressure on non-complying States and companies. 

However, this mechanism also has its weaknesses. The UN oversight body has been 

reluctant to consider individual cases and the Norms have been criticised by NGO’s and 

academics for lacking an implementation framework or complaint mechanism.84 Despite 

this lack of enforcement capability the UN Working Group, does conduct country visits, 

which allows for a soft approach to monitoring implementation.  

Despite efforts by some States and non-State actors to address the issues outlined in the 

previous sections of this paper, and the passage of the UN Guiding Principles on Business 

and Human Rights85, ongoing discussions at the Human Rights Council86 about a new 

international treaty to govern these issues indicates a continuing level of dissatisfaction 

with the current approaches.87 

G OECD Guidelines 

In 1976 the OECD first approved its Guidelines for Multinational Enterprises88 (the 

Guidelines). This section will discuss the key differences in the approach taken at the 

OECD compared to the draft UN Code of Conduct and the Norms. This section will 

consider the continued relevance of the OECD Guidelines after the endorsement of the UN 

Framework on Business and Human Rights and the complaint by the indigenous people of 

Bougainville which is currently being considered under the Guidelines. 

The OECD approach when developing the Guidelines was to frame the problem within the 

common understanding adopted by OECD member countries that more advanced nations 

(commonly understood to be the global north) should co-operate to support developing 

  
82 John Gerard Ruggie, n8 at 820 
83 Elisa Morgera, n53 at 272 
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4 (6 July 2011) 
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countries (the global south).89 The Guidelines were adopted as part of the Declaration on 

International Investment and Multinational Enterprises.90 This declaration focused on 

improving international investment and strengthening confidence between companies and 

the society in which they operate. This can be contrasted against the UN Code which 

attempted to balance the regulation of multinational activities and the need to protect 

multinationals from the unlawful conduct of capital importing host states. The Guidelines 

were agreed as a set of recommendations to apply directly to multinational companies 

operating in OECD member countries and act as soft law non-binding instruments to 

improve policy by using peer pressure on non-compliant member nations.91 Another 

difference was the view taken by the two multinational governance bodies. The OECD 

took the traditional view that host country governments were more powerful than the 

multinational companies therefore assuming that there was an existing power balance. 

Alternatively, the countries seeking adoption of the UN Code were warning of the growing 

power imbalance where companies where in a stronger position than the host state 

government. Another key difference was the involvement of business and labour 

organisations in the OECD process which enabled greater understanding of the reasons for 

the Guideline’s and built trust between businesses, labour organisations and governments 

operating in the OECD member countries.92  

The Guidelines provide a detailed international reference for multinational companies 

operating around the globe. The Environment Chapter of the Guidelines outlines the level 

of environmental protection expected of participating countries and companies and lists 

tools for corporate environmental accountability. This broadly reflects the principles and 

objectives in the Rio Declaration93 and Agenda 2194. The Guidelines also take into account 

the Aarhus Convention on Access to Information, Public Participation in Decision making 

and Access to Justice in Environmental Matters.95 

  
89 Convention on the Organisation for Economic Co-operation and Development (Paris, 14 December 1960, 
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90 OECD, ‘The OECD Declaration and Decisions on International Investment and Multinational 
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91 Heather Bowman “If I Had a Hammer: The OECD Guidelines for Multinational Enterprises as Another 

Tool to Protect Indigenous Rights to Land” (2006) 15(3) Pacific Rim Law & Policy Journal 703 at 709 
92 J Karl “The OECD Guidelines for Multinational Enterprises” in Michael K Addo (ed) Human Rights 

Standards and the Responsibility of Transnational Corporations (The Hague: Kluwer Law International, 

1999) 259 at 89. 
93 United Nations General Assembly, n76 
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30 October 2001). 



Cut and Run: The Legacy of Rio Tinto and the mine at Panguna 

 

 

22 

 

Until the UN Framework on Business and Human rights was adopted in 2011, the OECD 

Guidelines were the only inter-governmentally endorsed corporate accountability 

instrument. While more recent iterations of the Guidelines have brought them in line with 

the UN Framework, they are still relevant to help companies identify, prevent, mitigate and 

account for how they will address their actual and potential adverse environmental, social 

and economic impacts. The Guidelines also help businesses to undertake risk and assurance 

processes as part of due diligence and decision-making. The Guidelines can also be used 

to help interpret the meaning of other international instruments and domestic laws.96 

Morgera notes various commentary regarding the expectations set by the Guidelines and 

concludes that while the Guidelines are voluntary or soft law, they have achieved hard law 

effects by influencing behavioural norms. In some matters the Guidelines are now seen to 

reflect binding international law.97 The Guidelines also include an implementation 

procedure98 which mandates adhering governments to set up of national contact points 

(NCP). This requirement is based on a legally binding OECD Council decision. It has been 

argued that this gives rise to a responsibility at international law if a State fails to create an 

NCP. It is the NCP process in Australia where Rio Tinto is still based which has been used 

by Bougainvillean traditional landowners to bring a claim for the destruction of the natural 

environment and other human rights breaches. This claim is discussed in the next section 

of this paper. 

2 Complaint against Rio Tinto for a breach of the OECD guidelines 

In 2020, following the independence referendum the traditional landowners in 

Bougainville again sought redress from Rio Tinto for the legacy impacts of their activities. 

Panguna traditional landowners approached the company to undertake a review of health 

and safety concerns at the mine as a starting point for discussion around compensation and 

remediation. Initially, Rio Tinto refused to engage however, following the destruction of 

sacred and historically significant caves for a mine in Western Australia which resulted in 

widespread public condemnation and cost the chief executive and two other executives 

their jobs, Rio Tinto’s attitude towards social responsibility has changed. When a complaint 

was laid with the Australian NCP by the Human Rights Law Centre99 the company said it 
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was ready to talk to stakeholders.100 The complaint alleges that Rio Tinto is responsible for 

significant human rights breaches and failures to meet its environmental obligations under 

Chapters II, IV and VI of the Guidelines. 

Rather than taking a strictly legal approach, the land owners have sought a commitment 

from Rio Tinto to engage with them to find a solution and to undertake formal 

reconciliation in accordance with Bougainvillean traditional customs. They have also 

sought funding for an independent environmental and human rights assessment which 

develops recommendations to address the risks posed by the mine’s ongoing environmental 

impacts. Finally, the landowners are seeking a contribution to an independently managed 

fund to address the impacts of the mine and assist in the long-term rehabilitation of the 

environment in accordance with the report’s recommendations. 

In July 2021, Rio Tinto announced that it had reached an agreement with the traditional 

landowners who had brought the claim.101 The Panguna Mine Legacy Impact Assessment 

Committee will be established by the ABG and the parties to the NCP process. It will be 

chaired by an independent facilitator with representatives invited to join the Committee 

from the PNG government, BCL, traditional landowners and community representatives. 

Terms of reference and processes have been drafted and are awaiting confirmation from 

the Committee. Rio Tinto has stated that following the completion of the assessment it will 

discuss the recommendations and the remaining commitments sought by the landowners. 

If resolution cannot be achieved, the landowners have sought an investigation of the issues 

by the OECD and a determination with respect to the breaches of the Guidelines alleged in 

the complaint. 

While to date global miners have not been forced to account for mines they operated in the 

past, or those they inherited, they have come under increased pressure from shareholders 

in the past few years to ensure high standards of responsible mining. This is likely a factor 

in Rio Tinto’s changing position on these issues and will be an interesting factor to monitor 

as the current process continues to unfold. The impact of the report’s findings could have 

significant implications for decisions regarding the reopening of the mine and the role of 

the mine in the future of an independent Bougainville. Views on what should be done about 

the mine differ (as discussed below) and restoring the balance in accordance with 

traditional custom is likely to be a key factor in whether the mine reopens.  

  
100 Reuters “Rio Tinto changes tack, ready for talks over Bougainville mine” (28 September 2020) 
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V Assessing the Convergence of International Standards on Corporate 

Environmental Responsibility 

The aim of international law is to regulate inter-State behaviour, particularly the goals of 

peace, prosperity, respect for human rights, and protection of the natural environment.102 

However, there is an increasing trend for individuals and companies including 

multinational companies, to have specific rights and responsibilities under international 

law. These include the ability to bring claims against States relating to commercial disputes 

before international tribunals. Treaties are also increasingly being used to impose 

obligations directly on companies. This section will examine the convergence of 

international law obligations and the link that this draws to corporate social responsibility 

as it pertains to the environmental impact of mining.  

State discretion in pursuing the economic benefit of extractive industries is limited by 

substantive human rights law obligations. These limits ensure that no unjustified, 

foreseeable infringements of human rights may arise from the decision of a state party.103 

This also leads to the implication that States’ have an obligation to prevent business entities 

from violating these rights. States are required to develop laws and institutions that 

effectively mitigate harm to biodiversity from private actors in a way that is non- 

retrogressive and non-discriminatory.104 The relationship between international 

biodiversity/environmental law and international human rights law provides a basis to 

better understand the emergence of substantive international standards of corporate 

environmental responsibility. This is particularly the case in relation to indigenous peoples’ 

rights to territories, land, and natural resources. International legal frameworks and 

guidance now routinely accepts albeit to different extents the underlaying assumption of 

minimum standards of an environmental impact self-assessment, free prior informed 

consent and fair and equitable benefit sharing. These specialised standards have become 

intrinsically linked to the substantive human rights of indigenous peoples.105 
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One weakness which remains in the international legal system is that the standards which 

have been set don’t contain the triggers for their application, the need for enhanced business 

due diligence or the requirement to apply case specific CSR processes.106 This could be 

resolved by businesses and States who are engaged in negotiations on future extractive 

licences importing these standards as a common condition on the licence when extraction 

occurs in relation to lands or resources that are traditionally owned, occupied, or used by 

indigenous peoples. This includes where the lands to which the licences will apply have 

been removed from indigenous control by colonial decision-making processes.  

The level of CSR has rapidly increased in the last 20 years particularly regarding the 

extractive industries. Global good practice is being developed to fill the gaps in hard  law 

and enable the application of international standards of corporate environmental 

accountability and responsibility. However, weaknesses remain in this system too. More 

clarity is needed and an effective compliance mechanism remains a significant gap in the 

existing soft law alternatives which have been discussed in this paper. While there is a 

significant degree of convergence, continuing debate suggests that there is still a level of 

controversy in adopting these standards into international law. 

If international law and self-regulation is insufficient to ensure compliance with human 

rights and environmental standards, host state lawmakers will need to reconsider domestic 

public and private legal regimes to create duties upon businesses. To date these regimes 

have failed to bring justice for indigenous people. However, they would be able to utilise 

the state's inherent jurisdiction over its territory and would provide a method for indigenous 

people to seek compensation without needing to resort to inter jurisdictional application of 

legislation such as the ATCA. Developing domestic law in this area would also respond to 

those critics who might view corporate responsibility as an abdication of the role of the 

state. By developing a regulatory scheme through statutes, regulations, and policy 

directives, governments could monitor corporate human rights activity in the same way 

they monitor corporate environmental, anticompetitive, securities, or bribery-related 

activity.107  

VI    Conclusion 

Indigenous peoples have gained little from large-scale resource development on their 

traditional lands. Instead, they have suffered negative impacts on their environment, 

culture, economies and societies. This paper has examined the complex history of 

Bougainville including the long-standing desire for succession. The role that mining has 
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107 Steven R Ratner “Corporations and Human Rights: A Theory of Legal Responsibility” (2001) 111(3) Yale 

Law Journal 443 at 534 



Cut and Run: The Legacy of Rio Tinto and the mine at Panguna 

 

 

26 

 

played has been set out alongside some of the legal mechanism which indigenous groups 

and their allies are using to seek redress for economic, social and environmental harms 

arising from mining at Panguna.  

Since the conflict in Bougainville ended there has been various levels of landowner support 

for re-opening the mine. Those who favour reopening the mine do so with the proviso that 

it happens under an entirely new and fair dispensation, where past wrongs were righted.108 

This changing stance can be seen in the words of local Bougainvillean leader Philip Miriori 

who was a civil war leader and still leads the Me’ekamui who control the land around 

Panguna. He said “the Panguna mine must reopen. That is going to bring prosperity. We 

need to see our kids go to school. We need better hospitals, better infrastructure.”109 It is 

clear that for some traditional landowners re-opening the mine is seen as the financial basis 

for possible independence. It also enables economic development in the mountains around 

the mine, where few other economic activities are available.110 While the legal mechanisms 

currently available to the global community have failed to provide the recognition sought 

by the traditional landowners, a number are now pushing for the mine to reopen and for the 

local people to receive the benefit of the mining activity.  

The desire by the people of Panguna for more revenue and improved development is 

understandable. However, it is impossible to see how mining could resume without causing 

major conflict, given the deep divisions that persist. Whether the OECD Guidelines process 

brings a sufficient resolution in accordance with Bougainvillean custom, and whether the 

ABG maintains its moratorium on mining at Panguna, these issues are sure to emerge again.  

It seems likely that tensions will resurface as talks of independence become more serious. 

For New Zealand who played such a significant role in the peace process and Australia 

whose governance and aid money has played such an important role in the present-day 

situation, it is vital that the region remains stable. However, any engagement with the 

situation must be in the context of a very different relationship. The lessons from the legal 

and policy process which have taken place to date and the need to develop greater cultural 

awareness when contracting with indigenous populations must guide the engagement. 
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