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Abstract: 

The undisclosed principal doctrine is anomalous in the common law. The doctrine enables a principal 

to sue and be sued on a contract made by his agent with a third party who did not know the principal 

existed. In so holding, the doctrine appears to fly in the face of fundamental contract law principles. 

Commentators have provided a diverse range of explanations for the doctrine’s existence despite its 

apparent anomalous nature. This paper critically analyses four explanations for the doctrine: that the 

principal impliedly intends to contract with the third party; that the principal provides the consideration 

to support the contract; that the doctrine is a primitive form of assignment; and a proposed intervention 

thesis that justifies the doctrine by coupling the consideration justification with the nature of the 

principal-agent relationship. All four of these theories are found to not stand up to analysis. The paper 

then briefly proposes an original theory for the doctrine’s existence: that it was adopted from the law 

merchant into the common law, most likely in the 17th to 18th centuries, where it ossified into the 

standard agency doctrine of general application that it is today. The paper concludes by proposing that 

the abolition of the doctrine would better uphold the purpose of agency law and provide for a more 

doctrinally coherent law of contract. 

Keywords: “Undisclosed principal”, “Agent and principal”, “Contract law”, “Agency Law”, “Law 

merchant”. 
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I The Undisclosed Principal Doctrine 

 
The undisclosed principal doctrine is rarely mentioned without being described as anomalous.1 

That the doctrine holds a third party to owe and be owed legally enforceable obligations to and 

by a person whose existence the third party never knew seems to fly in the face of fundamental 

common law principles of contract centred on objective consent of the parties.2 Given this, it 

is perhaps surprising that the doctrine has not been subject to more academic scrutiny, and that 

a judicial basis for the doctrine has never been given in any detail.3 The theories that have been 

proposed, however, are notable for their considerable diversity. Commentators have relied on 

the aspects of the nature of the undisclosed principal,4 the agent,5 and the third party6 as 

providing the key to the doctrine; and both legal and equitable answers have been proposed.7 

A common theme amongst proposed theories is their attempt to find a principled rationalisation 

for the doctrine, rather than to explain its existence on historical grounds and with regard to 

evidence in the earliest reported cases applying the doctrine. The considerable diversity in such 

attempted rationalisations suggests a strictly legal explanation for the doctrine will struggle to 

explain its existence. This paper attempts to illustrate this by analysing four prominent 

rationalisations, before proposing a theory for the doctrine’s origins in the law merchant. 

Part II of this paper briefly describes the legal nature of the undisclosed principal doctrine. Part 

III analyses four of the most prominent explanations for the existence of the doctrine: namely, 

 
 

1 For such descriptions in textbooks see for example Stephen Todd “Privity of Contract Under the Law of 

Agency” in John Burrows, Jeremy Finn and Stephen Todd (eds) Burrows, Finn & Todd on the Law of Contract 

in New Zealand (4th ed, LexisNexis, Wellington, 2012) at 636 (“…even after [the Contracts (Privity) Act 1982 

was enacted] the doctrine still looks anomalous.”); and GHL Fridman The Law of Agency (2nd ed, Butterworths, 

London, 1966) at 172 (“This anomalous doctrine has been heavily criticised …”). For such judicial descriptions 

see for example Taylor v Van Dutch Marine Holding Ltd [2019] EWHC 1951 (Ch), [2019] Bus LR (Ch) 2610 at 

2657 per Deputy Judge Julia Dias QC (“[T]he doctrine of undisclosed agency is undoubtedly anomalous …”); 

and Durant & Co v Keighley, Maxsted & Co [1900] 1 QB 629 (CA) at 635 per AL Smith J (“… the law relating 

to authorised agents with undisclosed principals behind them is far more anomalous than that relating to 

[another agency doctrine]”). For such descriptions in journal articles see for example James Barr Ames 

“Undisclosed Principal – His Rights and Liabilities” (1909) 18 Yale LJ 443 at 443 (“…it is highly important 

that [the doctrine] should be recognised as an anomaly…”); PFP Higgins “The Equity of the Undisclosed 

Principal” (1965) 28 MLR 167 at 167 (“…the doctrine is clearly anomalous in the context of the strict common 

law rules of contract”); and Martin Schiff “The Undisclosed Principal: An Anomaly in the Laws of Agency and 

Contract” (1983) 88 Comm LJ 229. 
2 Peter Watts (ed) and FMB Reynolds Bowstead and Reynolds on Agency (19th ed, Sweet & Maxwell, London, 

2010) at 404. 
3 Taylor, above n 1, at 2657. 
4 See for example Wolfram Müller-Freienfels “The Undisclosed Principal” (1953) 16(3) MLR 299. 
5 See for example Ames, above n 1; and partly Ania Lang “Unexpected Contracts versus Unexpected Remedies: 

The Conceptual Basis of the Undisclosed Principal Doctrine” (2012) 18 Auckland U L Rev 137. 
6 See for example Tan Cheng-Han “Undisclosed Principals and Contract” (2004) LQR 480. 
7 For examples of theories based on equitable principles see Ames, above n 1; and partly Lang, above n 5. Most 

other theories are based on legal principles. 
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that (a) it is based on the third party’s implied intention to contract with the undisclosed 

principal, (b) that it is justified by the undisclosed principal providing consideration for the 

contract, (c) that it is a primitive form of assignment, and (d) that it is justified by combining 

the nature of the relationship between the principal and third party, and principal and agent. 

None of these explanations are found to stand up to analysis. Part IV discusses the historical 

origins of the doctrine, concluding that the doctrine probably originated in the law merchant as 

a rule amongst the mercantile community, and that it was incorporated into the common law 

no later than the late-18th century but possibly earlier. Part V proposes that the undisclosed 

principal doctrine runs counter to agency law’s purpose of enabling one person to act in the 

law through another without changing the general pattern of the law. The paper concludes by 

suggesting abolition of the doctrine would provide for a more doctrinally coherent law of 

contract and agency. 

 

II The Legal Nature of the Doctrine 

 
The legal nature of the undisclosed principal doctrine is as follows. Person P (principal) 

authorises person A (agent) to act as an agent in contracting on his behalf.8 A then contracts 

with person T (third party), intending to contract on behalf of P,9 without T knowing that A is 

acting as agent for P.10 In other words, T believes A to be contracting solely in her own right. 

The law holds P may nevertheless sue T to enforce the contract made with A.11 Upon 

discovering P’s existence, T may elect between suing either P or A but may not sue both.12 P 

and A both have independent rights to sue T, except that A’s right is subordinate to P’s.13 

Further, if P sues T, T can set up any defences (such as rights of set-off) that would have been 

available to him had he been sued by A, so long as the defence is connected with the relevant 

transaction.14 Parol evidence is admissible to show that P stands behind A in a written contract 

between A and T, but not to discharge A.15 However, the courts have held some written terms 

 

 
 

8 Siu Yin Kwan v Eastern Insurance Co Ltd [1994] 2 AC 199 (PC) at 207. In this paper, principals and third 

parties are given male pronouns, and agents and all other parties are given female pronouns. 
9 At 207. 
10 Watts and Reynolds, above n 2, at 404. 
11 Sims v Bond (1833) 5 B & Ad 389 at 393, 110 ER 834 (KB). 
12 Kendall v Hamilton [1879] 4 AC 504 (HL) at 544; Playboy Club London Ltd v Banca Nazionale del Lavora 

SpA [2018] UKSC 43, [2018] 1 WLR 4041 at 4049; and Watts and Reynolds, above n 2, at [8-078]. If one 

prefers to learn by poem, see Maurice H Merrill “Election (Undisclosed Agency) Revisited” (1954) 34 Neb L 

Rev at 613. 
13 Pople v Evans [1969] 2 Ch 255 (Ch) at 262. 
14 Siu Yin Kwan, above n 8, at 207; and Watts and Reynolds, above n 2, at 427. 
15 Burrows, Finn and Todd, above n 1, at 636. 
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prevent P from suing on the contract, such as if A is described as the “owner”16 or 

“proprietor”.17 There are also cases concerning the effect of payment or conferral of goods by 

either P or T to A, and whether this discharges the obligation to the other; but the law in this 

area is not entirely settled and beyond the scope of this paper.18 

A Agent-principal Relationship 

 
The agency relationship between A and P is entirely normal.19 P and A mutually agree 

(expressly or impliedly) for A to represent P with regard to third parties.20 A is thereby 

empowered to affect P’s legal relationships with third parties,21 including to contract with 

others on P’s behalf.22 The only qualification on the relationship’s normality is that A’s 

authority must be actual rather than apparent; though this is only because it would be illogical 

for a third party to claim the agent had apparent authority to contract while also denying 

knowing a principal existed.23 It is the effect of the concealed nature of this agent-principal 

relationship, rather than its form, that makes the doctrine unusual. 

B Tripartite Contractual Relationship 

 
The tripartite contractual relationship is where the anomaly arises. This is because the 

undisclosed principal doctrine exists at the nexus of two conflicting legal rules. On one hand, 

agency law holds that a contract made through an agent with a third party has the same legal 

effect as one made by the principal personally: that a contract forms between the principal and 

third party.24 On the other hand, contract law requires two parties to manifest reciprocal 

objective intentions to contract with one another as an essential element for creating reciprocal 

contractual obligations between them;25 and it is impossible to say the third party manifested 

an objective intention to contract with the principal whose existence was undisclosed. The 

doctrine’s existence shows that the common law holds that agency prevails over contract. The 

common law might have held that the contract rule overrode the agency rule, and therefore the 

 

 

16 Humble v Hunter (1848) 12 QB 310 at 310, 116 ER 885 (QB) at 885. 
17 Formby Bros v Formby (1910) 102 LT 116 (CA) at 117. 
18 For a discussion on this area of the law see Bowstead on Agency, above n x, at [8-106] and [8-110]. 
19 Lang, above n 5, at 116. 
20 Watts and Reynolds, above n 2, at [1-001]. 
21 At [2-017]. 
22 At [2-019]. 
23 At 406. 
24 John Salmond and James Williams Principles of the Law of Contract (2nd ed, Sweet & Maxwell, London, 

1945) at 406. 
25 At 21; and see Smith v Hughes (1871) 6 QB 597 at 607 per Blackburn J. 
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only contractual obligations formed are between the agent and third party. Nevertheless, by 

operation of the doctrine the third party owes and is owed contractual obligations to and by a 

person whose existence he knew not. 

 

III Proposed Explanations and Justifications for the Doctrine 

 
One commentator has described attempts to explain the doctrine’s existence as a “study in 

futility”.26 Nevertheless, when a doctrine sits as uncomfortably in the law as the undisclosed 

principal doctrine does, desire for doctrinal consistency and coherence in the law makes it 

natural to wish to explain away some of this discomfort. As alluded to earlier, approaches to 

explaining the doctrine vary considerably. However, two general classes of theory can be 

distinguished: those that consider the undisclosed principal a bona fide party to the contract; 

and those that consider the contract solely between the agent and third party, with the principal 

somehow “intervening” or otherwise being able to sue and be sued on the contract. 

The former class has proved less popular, no doubt because of the difficulty in explaining how 

the third party can be considered party to a contract with the someone entirely unknown to him. 

But judicial statements to the effect that the contract the third party enters into is “in truth, 

although not in form, that of the undisclosed principal himself”,27 and that the third party is 

liable to the principal because “he has in fact made a contract with him”,28 has seen this class 

garner some academic support.29 This paper considers one such theory: that the third party 

impliedly intends to contract with the undisclosed principal, thereby forming a contract 

between them.30 Three distinct theories from the latter class are considered: that the undisclosed 

principal provides the consideration for the contract;31 that the principal’s intervention is 

justified on the nature of the relationship between the principal and agent;32 and that the 

doctrine is a primitive form of assignment.33 As will be seen, none of these theories stand up 

to analysis. 

 

 

 

 
 

26 Michael L Richmond “Scraping Some Moss From the Old Oaken Doctrine: Election Between Undisclosed 

Principals and Agents and Discovery of Their Net Worth” (1983) 66 Marq L Rev 745 at 751. 
27 Keighley, Maxsted & Co v Durant [1901] AC 240 (HL) at 261. 
28 Gardiner v Heading [1928] 2 KB 284 (CA) at 290. 
29 See for example Tan, above n 6. 
30 Tan, above n 6. 
31 Müller-Freienfels, above n 4. 
32 Lang, above n 5. 
33 AL Goodhart and CJ Hamson “Undisclosed Principals in Contract” (1932) 4 CLJ 320. 
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A Undisclosed Principal Party to the Contract 

 

1 Third party’s implied intention to contract with principal 

Tan argues the undisclosed principal is a bona fide party to contract with the third party, and 

does not simply “intervene” on a contract ostensibly between the agent and third party.34 Tan’s 

primary explanation for the doctrine’s anomalous nature is that it pre-dates the development of 

the doctrine of privity.35 Its continued existence despite this inconsistency is simply because it 

was never overruled, and that it owes its existence to the laws and principles of agency rather 

than contract.36 

However, Tan proposes that the undisclosed principal doctrine and privity doctrine can 

nevertheless be reconciled through the concept of the third party’s implied intention to contract 

with the principal.37 Tan draws this idea from Teheran-Europe Co Ltd v S T Belton (Tractors) 

Ltd, where Diplock LJ said:38 

Where an agent has …actual authority and enters into a contract with another party intending 

to do so on behalf of his principal, it matters not whether he disclosed to the other party the 

identity of his principal, or even that he is contracting on behalf of a principal at all, if the other 

party is willing or leads the agent to believe that he is willing to treat as a party to the contract 

anyone on whose behalf the agent may have been authorised to act. In the case of an ordinary 

commercial contract such willingness of the other party may be assumed by the agent unless 

either the other party manifests his unwillingness or there are other circumstances which should 

lead the agent to realise that the other party was not so willing. 

Tan rightly points out there is a crucial difference between a “willingness to treat” and intention 

to contract.39 He therefore clarifies Diplock LJ’s point, suggesting that when the agent and third 

party contract, the third party “agrees implicitly that he is contracting with the agent and the 

agent’s principal, should there be one”.40 This is because, according to Tan, in ordinary 

commercial contracts it is “usually a matter of indifference to the third party whether there is 

 

 

 

 

 

34 Tan, above n 6, at 487. 
35 At 481. 
36 At 490. 
37 At 501. 
38 At 501; and Teheran-Europe Co Ltd v S T Belton (Tractors) Ltd [1968] 2 QB 545 (CA) at 554 (emphasis 

added). 
39 At 502. For a discussion of the difference see Burrows, Finn and Todd, above n 1, at 43. 
40 Tan, above n 6, at 502. 
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an undisclosed principal or not”.41 This, Tan says, makes the undisclosed principal doctrine 

fully compatible with the doctrine of privity.42 

Full compatibility with the privity doctrine means there is, in the ordinary sense of the term, a 

simple contract between the undisclosed principal and third party. However, Tan’s theory fails 

to explain how an simple contract is formed between the undisclosed principal and third party 

when the principal never conveys an objective intention to contract with the third party, where 

the principal and third party never objectively agree to terms, and where the undisclosed 

principal does not provide consideration for the contract. The principal’s undisclosed nature 

makes it difficult to see how the principal can perform any of these three contract formation 

requirements. Further, it is not clear how it can be said that the agent leads the third party 

reasonably to believe she is contracting personally, while holding the third party to impliedly 

intend to contract with (and therefore have knowledge of) the principal. 

Contract formation requires each party to objectively agree to sufficiently clear terms,43 possess 

objective intentions to contract,44 and provide consideration to support the contract.45 In an 

undisclosed principal situation, to what extent can it be said that the principal and third party 

have agreed to terms? In a disclosed agency situation, the agent negotiates terms with the third 

party, but it is understood by all parties that the agent is acting on behalf of the principal. This 

means when the agent and third party agree to terms, it is really the principal and third party 

who agree to terms. However, when the agency is undisclosed, the only terms agreed to were 

those negotiated by the agent and third party. By all appearances these terms were negotiated 

by the agent for herself, and thus objectively it is the agent and third party who agree to terms, 

not the principal. 

The same issue arises with regard to the principal’s intention to contract. When an agency 

relationship is disclosed, the agent communicates to the third party the principal’s intention to 

contract. The principal’s intention to contract is thereby manifested through the agent. 

Obviously in an undisclosed agency situation the agent cannot manifest the principal’s 

intention to contract because this would reveal the principal’s existence and it would no longer 

be a case of undisclosed agency. One can assume that the principal does in fact intend to 

 

 
 

41 At 502. 
42 At 504. 
43 Smith v Hughes, above n 25, at 607. 
44 Jeremy Finn "Historical introduction" in Burrows, Finn and Todd  ̧above n 1, at [1.5]. 
45 Salmond and Williams, above n 24, at 18. 
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contract through the agent, but this is subjective and contractual intention is determined 

objectively.46 

Further, what consideration does the undisclosed principal provide to support the contract? The 

undisclosed principal usually provides the funds or goods to perform the contract agreed to by 

the agent and third party. However, consideration is a pre-requisite for contract formation; it 

cannot be provided after contract formation. In a simple contract, the consideration each party 

provides is the reciprocal, mutual assumptions of legally enforceable obligations.47 When the 

agency is disclosed, the principal reciprocally assumes this obligation through the agent; but 

when the agency relationship is not disclosed, objectively it is the agent that assumes this 

obligation. This issue of consideration is discussed further below.48 

Tan’s explanation, if one accepts it, answers the question of how it can be said that the third 

party objectively intends to contract with the undisclosed principal. All businesspersons 

contracting in the commercial realm, simply by their nature, may be assumed to impliedly 

intend to contract with any party standing hidden behind the person with whom they contract. 

But for Tan’s explanation to rely on a simple contract formed directly between undisclosed 

principal and third party, it must account for the principal’s side of the contract formation 

process. Tan only accounts for third party’s side. 

There is a final issue with Tan’s explanation. If the third party impliedly intends to contract 

with the agent’s principal, why does the agent remain able to sue and be sued on the contract? 

Tan explains that the agent contracts on behalf of her principal but “in such a manner as to 

assume personal liability under the contract”.49 Tan rightly points out that in ordinary disclosed 

agency circumstances an agent is free to contract in a manner that makes both she and the 

principal liable on the contract. The agent, he says, is equally empowered when acting for an 

undisclosed principal.50 This is true as a proposition,51 but it raises the question of what about 

the agent’s behaviour shows an objective intention to contract to make herself liable on the 

contract? This can only be the fact that the agent looks to all the world that she is acting in her 

own right. In a case of disclosed agency, the agent may express that though she is an agent, she 

also intends to contract personally; but here the fact she is an agent cannot be disclosed or else 

 

46 Smith v Hughes, above n 25, at 607. 
47 Brian Coote “The Essence of Contract (Part II)” (1988) 1 JCL 183 at 192. . 
48 See “Consideration” on page 11. 
49 Tan, above n 6, at 490. 
50 Tan cites Collins v. Associated Greyhound Racecourse Ltd [1930] 1 Ch 1 (CA) at 20 per Luxmoore J. 
51 Montgomerie v United Kingdom Mutual Steamship Association [1891] 1 QB 370 (QB) at 372 as cited in 

Watts and Reynolds, above n 2, at [9-005]. 
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it is no longer undisclosed agency. Therefore, how can the third party both be led reasonably 

to believe the agent is contracting in her own right, but simultaneously be treated as impliedly 

intending to contract with the agent’s principal? The former requires the third party to believe 

the agent is not an agent; the latter requires the third party to believe the agent is an agent. 

Tan’s solution to the privity doctrine issue therefore requires the third party to hold two 

inconsistent intentions simultaneously. 

Some of the deficiencies in Tan’s explanation can be explained by the incorrect characterisation 

of the principal in the case from which the concept derives. Teheran-Europe concerned an 

Iranian import and export company (Teheran-Europe Co Ltd) carrying on business in the 

United Kingdom through English agents (Richards Marketing Ltd).52 The third party (Belton 

Ltd) sold surplus Government equipment.53 A written contract was agreed via letters passing 

between Belton and Richards Marketing for the sale of 12 air compressors.54 Teheran-Europe’s 

name or identity was never revealed to Belton during negotiations, but Richards Marketing did 

inform Belton that the machines were for “our clients”,55 and that they had been “instructed to 

put forward an offer” to purchase the air compressors.56 Teheran-Europe sued Belton from 

breach of contract, alleging the air compressors failed to comply with a number of terms of the 

written contract. Lord Denning MR and Diplock LJ both described the Iranian principals as 

“undisclosed”,57 whereas Sachs LJ characterised them as “unnamed”.58 It is submitted that 

Sachs LJ must be correct: the existence of the principals was disclosed to Belton, in that they 

were told that the agents were buying for and on instructions from their clients. However, it is 

also submitted that in this situation the phrase “implied intention to contract with the agent’s 

principal” is apt. Belton accepted Richards Marketing’s offer having been informed that the 

agents were acting for and on instructions from clients in Iran. In this sense, because Belton 

never expressly referred to the principals but knew they existed, it could be said they 

nevertheless impliedly intended to contract with Teheran-Europe by contracting with Richards 

Marketing. 

 

 

 

 

 

 
52 Teheran-Europe, above n 38, at 545. 
53 At 546. 
54 At 547. 
55 At 545. 
56 At 551. 
57 At 552 (per Lord Denning MR); and at 556 (per Diplock LJ). 
58 At 561. 



11  

A further reason is that Tan and Diplock LJ have likely accurately described the real, factual 

nature of most commercial transactions.59 One can assume that in the vast number of 

circumstances commercial parties to a contract do not care who the counter-party to the 

contract is so long as it is performed. In fact, in the vast majority of cases the agent will perform 

the undisclosed principal’s contractual obligations and the contract will be created and 

performed without the third party ever knowing there was an undisclosed principal. Tan is 

probably right to say it is usually a matter of indifference to the third party whether there is an 

undisclosed principal or not,60 that the third party might be aware to the possibility that the 

person with whom they treat is in fact acting for someone else,61 and even that if this were the 

case the third party would be so willing to treat with the principal too.62 But it is not enough to 

say a contract is formed because the parties to the contract would be indifferent to owing each 

other contractual obligations, and therefore the law ought to recognise there is a contract as 

such. Contracts are not deemed, they are assumed;63 and the law prescribes a procedure by 

which they may be assumed. For the aforementioned reasons, this procedure is not, and cannot, 

be performed by an undisclosed principal and third party and therefore no contract can arise 

between them. 

B Undisclosed Principal Not Party to the Contract 

 
1 Consideration 

 

In Smith & Snipes Hall Farm Ltd v River Douglas Catchment Board, Denning LJ pronounced 

that the principle upon which the undisclosed agency rests is that:64 

a man who makes a deliberate promise which is intended to be binding … must keep his 

promise; and the court will hold him to it, not only at the suit of the party who gave the 

consideration, but also at the suit of one who was not a party to the contract, provided that it 

was made for his benefit and that he has a sufficient interest to entitle him to enforce it. 

Müller-Freienfels attempts to explain the undisclosed principal doctrine by reconciling it with 

two facts: that despite Denning LJ’s principle the common law does not let third parties enforce 

 

 

59 This can only be assumed because attempting to evidentially substantiate whether this is actually the case is 

outside the scope of this dissertation. 
60 Tan, above n 6, at 502. 
61 At 503. 
62 At 501. 
63 Andrew Tipping “Obligations in Tort, Contract and Equity: Reliance, Responsibility, and the Moral 

Dimension” [2021] 52 VUWLR (forthcoming) at 3. 
64 Smith & Snipes Hall Farm Ltd v River Douglas Catchment Board [1949] 2 KB 500 (KB) at 514–515. 
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a contract to which they are not privy;65 and undisclosed principals may not enforce contracts 

under seal.66 On one hand, if Denning LJ’s statement is true then contracts under seal seem a 

straight forward application of the aforementioned principle. One would, Müller-Freienfels 

says, expect undisclosed principals to be able to sue and be sued on contracts under seal, 

especially as there is no consent requirement between grantor and grantee.67 However, 

contracts under seal are a well-known exception to the undisclosed principal doctrine.68 On the 

other hand, in spite of Denning LJ’s statement,69 third-party beneficiaries of a contract cannot 

sue and be sued upon the contract at common law.70 

Müller-Freienfels reasons that the concept of consideration provides the explanation: it is the 

essential link between the third party and undisclosed principal.71 Müller-Freienfels says that 

in the context of an undisclosed principal to a simple contract:72 

… the principal is the man who pays the money and receives the benefit: the person who 

ultimately bears the burden of the detriment, which is the consideration moving to the third 

party. 

Müller-Freienfels reasons that an undisclosed principal may not enforce a contract under seal 

because such contracts do not require the promisee to provide consideration, due to their 

belonging to a different, earlier family of contracts.73 The undisclosed principal therefore lacks 

the “essential link” bringing him into direct legal relationship with the third party.74 By 

contrast, Müller-Freienfels says, in a simple contract because the undisclosed principal 

provides the consideration for the contract he is brought into such a relationship with the third 

party.75 This can be contrasted with mere third-party beneficiaries to a simple contract, who 

may not sue on the contract for want of providing consideration.76 Müller-Freienfels concludes 

 
 

65 Müller-Freienfels, above n 4, at 303, citing Dunlop Pneumatic Tyre Co v Selfridge & Co Ltd [1915] AC 847 

(HL) per Lord Haldane: “English law knows nothing of a jus quaesitum tertio arising by way of contract”. See 

also Tweddle v Atkinson (1861) 121 ER 762 (QB); and Beswick v Beswick [1968] AC 58 (HL). 
66 Müller-Freienfels, above n 4, at 304; Watts and Reynolds, above n 2, at 421; and Schack v Anthony (1813) 1 

M&S 573, 105 ER 214 (KB). 
67 Müller-Freienfels, above n 4, at 303–304. 
68 Sims v Bond, above n 11, at 835. 
69 Denning LJ’s statement was overruled by the House of Lords in Beswick v Beswick, above n 65, and was 

indeed expressly contrary to previous decisions of the House of Lords: see Lord Pearce’s speech in Beswick v 

Beswick at 92–93. 
70 Tweddle v Atkinson, above n 65. 
71 Müller-Freienfels, above n 4, at 304. 
72 At 306. 
73 At 305. 
74 At 305. 
75 At 305. 
76 At 305; and Tweddle v Atkinson, above n 65. 
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it is on this basis that the law allows the undisclosed principal to enforce a simple contract, and 

that reconciles his proposed paradox. 

However, Müller-Freienfels’ reasoning misunderstands the concept of consideration. 

Consideration is a requirement for contract formation;77 thus, it must be present either prior to 

or at the point of contract formation.78 While the undisclosed principal is the party who 

ultimately provides either goods or payment, this is contractual performance and occurs after 

contract formation. 

Consideration for a simple contract is the reciprocal assumption by two parties of contractual 

obligations at the point of contract formation, intended to be legally binding:79 

What each party is seen to have bargained for is the assumption, by the other, of reciprocal legal 

obligation to him or her. Those assumptions are the consideration each provides for the other. 

The principal, by reason of being undisclosed, is never party to the contract bargaining process. 

It is the agent who engages in the reciprocal exchange of assumed legal contractual obligations, 

and thus the agent not the principal who provides the consideration for the contract. While the 

agent in fact intends to assume a legal obligation on behalf of the principal, and to have the 

third party assume a legal obligation to the benefit of the principal, contract formation is 

determined objectively.80 The principal’s undisclosed nature means objectively, and thus in 

law, the agent herself partakes in the mutual reciprocal assumptions of legal obligations and 

who therefore provides the consideration. 

It might be said that this analysis is too formalist. The undisclosed principal is the person who 

performs the contract, and who owes a contractual obligation to the third party for this 

performance. Surely by the former, latter, or by both, the principal can fairly be said to have 

provided the consideration for the contract. However, to consider contractual performance as 

consideration is to say an obligation’s performance is the prerequisite necessary for its creation. 

Further, to consider the principal’s contractual liability as consideration is to say an obligation 

itself is the prerequisite necessary for its creation. Neither of these propositions are logically 

possible. 

 

 

 

 

77 Salmond and Williams, above n 24, at 97. 
78 Coote, above n 47, at 192-193. 
79 At 192. 
80 Smith v Hughes, above n 25, at 607. 
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Finally, if the principal provides the consideration, and the agent acts as a “mere conduit” for 

this consideration,81 what consideration does the agent herself provide that explains her ability 

to sue and be sued on the contract? In attempting to explain away one stranger to the contract, 

Müller-Freienfels inadvertently creates a different stranger.82 

2 Lang’s intervention thesis 

 
Lang proposes that her “intervention thesis” ought to be recognised as the conceptual basis 

underpinning the undisclosed principal doctrine.83 Her thesis posits that there is a contract 

between the agent and the third party, and the principal “intervenes” on this contract. The 

principal is not party to this contract, having no “immediate and direct contractual relationship 

with the third party”.84 

Lang refers to Tan’s point that the undisclosed principal doctrine allows a stranger to the 

contract to sue or be sued on said contract, and that this is not possible in the general law of 

contract outside the doctrine.85 On what basis, then, does the law permit the principal’s 

intervention?86 Lang believes the answer lies:87 

… in the agent’s fiduciary duties to the principal and the requirement of consideration, which 

flows between the principal and the third party through the agent. It is because of the necessary 

mutual consent between agent and principal that the agent may alter the principal’s legal 

relations. And it is because the principal provides the quid pro quo for those relations that the 

law condones her subsequent intervention[.] … Further, the element of control exercised by the 

principal over the agent … is present to a much stronger degree than in other relationships in 

which a party may act on behalf of another … 

Lang, like Müller-Freienfels,88 has confused consideration with contractual performance for 

the reasons laid out in the previous section. The undisclosed principal often performs the 

 

 

 

 
 

81 Müller-Freienfels, above n 4, at 306. 
82 A stranger only by Müller-Freienfels’ definition. The agent is, of course, not a stranger to the contract, being 

the person with whom the third party intends to contract, and who is the only counter-party present during 

contract formation. See also Lang, above n 5, at 123–124. 
83 Lang, above n 5. 
84 At 124. 
85 Tan, above n 6, at 496 as cited in Lang, above n 4, at 127–128. 
86 At 128. 
87 At 128. 
88 Lang expressly adopts Müller-Freienfels’ reasoning insofar as it relates to the undisclosed principal providing 

consideration for the contract. 
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contract, but this cannot provide the consideration necessary for contract formation because 

this occurs after the contract is formed.89 

It is true that the principal authorises the agent to alter his legal relationships. But the consent 

missing is the third party’s consent to contract with the undisclosed principal; not the 

principal’s consent to contract with the third party. Further, it is not clear how the agent’s 

fiduciary duties to the principal, or the stronger degree of control exercised by the principal 

over the agent, ought to affect the legal relationship between the principal and third party.90 

The former proposes equitable duties owed by the agent to the principal warrant an imposition 

of a legal duty owed by the third party to the principal. The latter is simply a factual description 

of the principal’s alleged behaviour. In any case, it is not clear in what way the relationship 

between undisclosed principal and agent is “stronger” than any other relationship where one 

party acts on behalf of another. Early case law involving undisclosed principals supports the 

opposite conclusion, where many agents, having been conferred possession of goods, act with 

little control from the principal other than under a direction from the principal to sell the 

goods.91 At the least, there is no evidence of any general difference in control over an agent 

between a disclosed and undisclosed principal, and so cannot explain the existence of the 

doctrine. 

3 Assignment 

 
Goodhart and Hamson say the undisclosed principal doctrine is “perhaps best described as a 

primitive and highly restrictive form of assignment”.92 This characterisation seems to stem 

from their description of the undisclosed principal doctrine as simply a limitation on the general 

legal rule that a person not party to a contract may not enforce said contract, similar to the same 

way an assignee with power to sue is a limitation on this rule.93 They do not conceive of the 

doctrine as inconsistent with fundamental legal principles of contract law.94 

 

 
89 See “Consideration” above at page 11. 
90 Lang, above n 5, at 128. 
91 The archetypal early undisclosed principal case involves a principal who sends their goods to a factor to be 

sold on their behalf, frequently at a stipulated price. 18th and 19th century technology meant that the principal’s 

ability to control the factor was essentially limited to whatever instructions accompanied the shipment of goods 

to be sold, prior dealings or understandings between the parties, trade customs, and the threat of legal action for 

breaches of law. For such cases see Rabone v Williams (1785) 7 TR 361, 101 ER 1020 at footnote (a)1 (KB); 

George v Clagett (1797) 7 TR 359, 101 ER 1019 (KB); Carr v Hinchliff (1825) 4 B&C 547, 107 ER 1164 (KB); 
and Thomson v Davenport (1829) 9 B&C 78, 109 ER 30 (KB). 
92 Goodhart and Hamson, above n 33, at 352. 
93 At 346. 
94 At 346. 
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What of the principle of privity of contract? Goodhart and Hamson say that the meaning of 

privity of contract is simply the “right to sue or liability to be sued”.95 Thus, the undisclosed 

principal is privy to the contract because he may sue and is liable to be sued on it.96 However, 

it is submitted that this definition is not an accurate representation of that phrase’s meaning. 

The privity of contract principle provides that a person may enforce a contract only if she has 

provided consideration for the promise made by the obligor.97 An undisclosed principal’s 

existence is never disclosed during the contract formation process, meaning a promise is never 

made to the principal. It is instead the agent that provides consideration for the contract.98 This 

is different to when an agency relationship is disclosed. Here, while the third party may only 

deal with the agent, he knows the agent is acting for a principal and can therefore make a 

promise intended to be legally enforceable to the principal. Likewise, the agent can make a 

promise intended to be legally enforceable to the third party on behalf of the principal. 

Therefore, the reciprocal assumptions of obligations creating the contract are objectively done 

by the third party and principal (acting through the agent), instead of objectively done by the 

agent and third party. In this situation, the principal may enforce the contract consistently with 

the privity of contract principle. It is suggested that, since it is well-established that only 

persons privy to a simple contract may enforce it,99 to define privity of contract as simply a 

“right to sue or liability to be sued” is nonsensically circular. It supposes a right to sue or 

liability to be sued requires privity of contract which means a right to sue or liability to be sued. 

Further, Goodhart and Hamson’s analogy to the doctrine of assignment is surprising. There is 

superficial similarity between the undisclosed principal doctrine and assignment in that both 

allow person C to acquire an “interest” in a contract created by persons A and B.100 However, 

there are several important differences between the undisclosed principal doctrine and 

assignment that go undiscussed, and that make the two concepts quite distinct. Assignment is 

a legal procedure whereby a person (the assignor) transfers his contractual rights to a third party 

 
95 At 347. 
96 At 347. 
97 Price v Easton (1833) 4 B & AD 433 at 433. The Court of King’s Bench held that the plaintiff could not 

recover from the defendant because he was not privy to the contract. Patteson J said the plaintiff has no right of 

action because “[t]here is no promise to the plaintiff alleged”: at 435. Denman CJ agreed, saying the declaration 

“does not shew any consideration for the promise moving from the plaintiff to the defendant”: at 434; and see 

also Tweddle v Atkinson, above n 65, at 399: “consideration must move from the party entitled to sue upon the 

contract” (per Crompton J); and “no action can be maintained upon a promise, unless the consideration moves 

from the party to whom it is made” (per Blackburn J). See “Consideration” above at page 11 for a more in-depth 

discussion of what consideration means. 
98 See “Consideration” above at page 11. 
99 For example, see Price v Easton, above n 97, at 434 per Littledale J. 
100 “Interest” here used in a non-technical sense meaning some combination of rights or liability on the contract. 



17  

(the assignee).101 Assignment requires specific, intentional acts of the assignor; it does not 

happen automatically.102 An undisclosed principal, however, acquires rights and liabilities on 

the contract upon contract formation between agent and third party.103 No procedure of 

intentional acts by the agent is required to assign these rights and liabilities to the undisclosed 

principal.104 Further, by performing said procedure the assignor relinquishes his right to 

contractual performance by the debtor and confers his right on a third party.105 By contrast, an 

agent remains liable on a contract until the third party elects to sue the principal (having 

discovered his existence).106 Finally, assignment only functions to assign the legal right to 

contractual performance; it does not assign legal liabilities.107 An undisclosed principal, 

however, is liable on the contract for all the rights to which the third party is entitled.108 

Goodhart and Hamson’s description of the undisclosed principal doctrine as being a primitive 

form of assignment is perhaps most surprising because the common law strictly did not allow 

assignment of choses in action.109 Assignment at law was not possible until created by 

Parliament in 1873.110 Goodhart and Hamson thus describe the undisclosed principal doctrine 

as being relatively normal by analogising it to a legal procedure the common law strictly 

forbid.111 

IV Historical Origins of the Undisclosed Principal Doctrine 

 
As Fegan suggests, the considerable number and variety of proposed theories for the doctrine’s 

existence suggests a purely legal explanation is not sufficient.112 Recourse must instead be had 

to the early precedents that establish the doctrine, and the societal context in which they were 

 

101 The procedure being the assignment is made in writing by the assignor, with express notice of the assignment 

made to the person from whom the assignor was entitled to receive the chose in action: see Supreme Court of 

Judicature Act 1873 (UK) 36 & 37 Vict c 66, s 25(6). 
102 Section 25(6). 
103 Watts and Reynolds, above n 2, at 405. 
104 At 405. 
105 Supreme Court of Judicature Act (UK), s 25(6). 
106 SJ Stoljar The Law of Agency: Its History and Present Principles (Sweet & Maxwell, London, 1961) at 216. 
107 Supreme Court of Judicature Act (UK), s 25(6). 
108 Stoljar, above n 108, at 211. Lang also makes this point: see Lang, above n 5, at 120. 
109 WS Holdsworth “The History of the Treatment of ‘Choses’ in Action by the Common Law” (1920) 33 Harv 

L Rev 997 at 1015; and Lampet’s Case (1625) 10 Co Rep 46 at 48a, 77 ER 994 (KB) at 997. It should be noted 

that in Lampet’s Case, Coke CJ stated the reason for the non-assignability of choses in action was to prevent 

maintenance and the “multiplying of contentions and suits” to the “great oppression of the people”: see at 48a. 

But this view has been described as an “perilously close to an anachronism” and that as a theory it has “been 

exploded”: see Peter Winfield “Assignment of Choses in Action in Relation to Champerty and Maintenance” 

(1919) 25 LQR 143 at 143–144. 
110 Supreme Court of Judicature Act (UK), s 25(6). 
111 Goodhart and Hamson, above n 33, at 346. 
112 Hugh J Fegan “Foreign Principals” (1932) 80 U Pa L Rev 852 at 858. 
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decided.113 Early cases, however, are frustratingly sparse in commentary on the doctrine. The 

earliest judgments touching on the doctrine are brief;114 and it not for 100 years after the 

doctrine is well-established in the law reports that anyone questions its existence.115 A further 

hindrance is that almost all early case law concerns issues ancillary to the doctrine’s key 

feature: the reciprocal contractual liabilities of the undisclosed principal and third party. It is 

instead disputes over the application of the doctrine’s subsidiary elements that are litigated, 

such as the third party’s right to set off against the principal,116 or to elect between suing the 

agent and third party.117 These issues are not particularly useful in explaining the existence of 

the central feature, because so long as the undisclosed principal has the right to enforce the 

contract against the third party, they are not particularly anomalous. That a creditor may elect 

and between his two debtors is perfectly normal;118 and the third party’s right of set-off is not 

anomalous in the common law because this right is statutory,119 although this fact seems to 

have eluded some commentators.120 

A The Law Merchant 
 

Customary law rather than common law or statute has for much of English history been the 

principal component of the legal system.121 In commercial centres, customs arose amongst the 

mercantile community to regulate trade and commerce.122 These customs could differ from 

town to town and between trades, but were kept relatively consistent by the heavy influence of 

continental laws brought to England by foreign merchants.123 This process of customary law 

making amongst the mercantile class grew into what is commonly referred to as the law 

merchant.124 

 

 

113 At 858. 
114 See for example 150-word report of Rabone v Williams, above n 91. 
115 See Armstrong v Stokes [1872] 7 QB 598 (QB) at 604 per Blackburn J. 
116 See for example George v Clagett, above n 91, and Rabone v Williams, above n 91. 
117 See for example Paterson v Gandasequi (1829) 15 East 62, 104 ER 768 (KB); and Thomson, above n 91. 
118 See Watts and Reynolds, above n 2, at 547. 
119 S Rory Derham Set-off (Oxford University Press, New York, 1987) at 176; and see Carr v Hinchliff, above n 

91, at 1165. But note that the relevant provisions of the two Statutes of Set-Off are still in force in New Zealand: 

see Imperial Laws Application Act 1988, sch 1, containing therein the Set-Off Act 1729 (GB) 2 Geo 2 c 22, s 

13; and Set-Off Act 1735 (GB) 8 Geo 2 c 24, s 5. 
120 See for example, Lang, above n 5, at 131-132, where Lang uses the third party’s set off ability to justify her 

“intervention thesis”. 
121 Theodore F T Plucknett A Concise History of the Common Law (3rd ed, Butterworth & Co, London, 1940) at 

272. 
122 At 272. 
123 Mostly Italian, Spanish, and Hanseatic merchants. 
124 Thomas Edward Scrutton “General Survey of the History of the Law Merchant” in Association of American 

Law Schools (ed) Select Essays in Anglo-American Legal History (Cambridge University Press, Cambridge, 

1909) vol 3 at 8. 
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B Why the Doctrine Arose in the Law Merchant 

 
The 12th century saw a shift in the manner in which international trade was conducted. Itinerant 

sellers operating under a face-to-face barter system, personally taking their goods overseas to 

be sold, was replaced by a system where the seller remained at home and relied on overseas 

agents to sell on their behalf.125 The cornerstone of this new form of international trade was the 

“factor:126 an agent to whom:127 

goods are consigned for sale by a merchant, residing abroad, or at a distance from the place of 

sale, and he usually sells in his own name, without disclosing that of his principal. 

It is not immediately clear why it was the custom for factors to sell without disclosing their 

principal; though that this was the case is beyond doubt.128 Perhaps the fact that the merchant 

principal often resided far from where the goods were sold meant that practical difficulties for 

the principal and third party to pursue claims against one another meant a custom developed 

whereby the third party gave credit to the local factor instead of the distant principal. The factor 

therefore had no reason to disclose his agency status. This accords with the reasoning partially 

underpinning the conceptually similar foreign principal doctrine.129 

However, issues arose when a factor subsequently went bankrupt.130 A merchant’s livelihood 

depended on his ability to sell goods, and so perhaps it was simply inconceivable to the 

merchants that one could not sue to enforce payment from the purchaser of his goods, 

regardless of the nature of the agency relationship that brought about the sale. It may have been 

that the law merchant would simply not entertain principled rules concerning contractual 

intention at the expense of a merchant’s ability to be paid. 

Scarcity of relevant material makes determining the true rationale for the merchant’s ability to 

intervene on the contract between factor and third party difficult to elucidate. Nevertheless, 

given the doctrine’s incompatibility with general common law principles of contract law, and 

 

 
 

125 Laura Macgregor “Agency law: continuity and change” in Andrew Hutchison and Franziska Myburgh (eds) 

Research Handbook on International Commercial Contracts (Edward Elgar Publishing, Cheltenham (UK), 

2020) 281 at 282. 
126 At 282. 
127 Baring v Corrie (1818) 2 B & Ald 137 at 143, 106 ER 317 (KB) at 319. 
128 See United Kingdom House of Commons Select Committee Report from the Select Committee on the Law 

Relating to Merchants, Agents, or Factors (13 June 1823) at 113 per Mr Yates, who gave considerable oral 

evidence that it was the custom of factors to sell in this manner. 
129 Fegan, above n 112, at 865. 
130 Macgregor proposes that it is such situations of a merchant intervening on his bankrupt factor that the 

doctrine arose: see Macgregor, above n 125, at 291. 
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that essentially all early cases involve merchant parties, an origin in the law merchant seems 

by far the most likely. 

C The Doctrine’s Path into the Common Law 

However, that leaves the question of how the doctrine made its way into the common law, 

establishing itself as a general agency doctrine. Scrutton identifies the law merchant as going 

through three stages of development. The first stage ranges from time immemorial until the 

appointment of Lord Coke as Lord Chief Justice in 1606.131 During this period, the law 

merchant was a substantive body of law governing the mercantile class and administered in 

special courts, such as the courts of piepowders held at fairs.132 Scrutton shows that because 

the common law and law merchant were administered in different court systems, there was 

little overlap between the two systems.133 Thus, remarkably few cases concerning mercantile 

disputes appear in the law reports.134 This explains why there is no case involving an 

undisclosed principal during this period. 

The next stage of development runs from 1606 until the appointment of Lord Mansfield as 

Chief Justice in 1756.135 During this period these specialist mercantile courts disappeared, and 

administration of the law merchant is transferred into the common law courts. However, it is 

administered as custom rather than as law,136 meaning questions of fact and custom were left 

to special merchant juries to decide the case.137 It is during this time that mercantile issues 

begin appearing in the law reports.138 

The law merchant reaches its final stage of development during Lord Mansfield’s 30-year 

tenure as Chief Justice of the King’s Bench.139 Until his appointment, though the law merchant 

was administered in the common law courts it lacked any real structure or coherence, mostly 

because the system of pleading custom and leaving the decision to a merchant jury meant 

 

 

 

131 Scrutton, above n 124, at 9. 
132 At 9. 
133 William Searle Holdsworth “The Development of the Law Merchant and Its Courts” in Association of 

American Law Schools (ed) Select Essays in Anglo-American Legal History (Cambridge University Press, 

Cambridge, 1909) vol 1 at 303. 
134 Scrutton, above n 124, at 8. 
135 At 13. 
136 At 13. 
137 At 13. 
138 It is during this period that Fegan’s theory based on his proposed earliest examples of the doctrine begins. 

See Gonzalez v Sladen (1702) Buller’s Trials at Nisi Prius (1771) at 128; and Gurratt v Cullum (1710) Buller’s 

Trials at Nisi Prius (1771) at 42. 
139 Scrutton, above n 124, at 13. 
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decisions were highly particular to their facts and therefore established no general principles.140 

Lord Mansfield sought to change this. By extracting legal principles out of mercantile treatises, 

combined with a special merchant jury to inform him of the relevant customs and usages, Lord 

Mansfield assimilated into the common law a coherent body of mercantile law,141 thereby 

gaining the sobriquet “Founder of the Commercial Law of [England]”.142 

It is therefore likely not coincidental that Lord Mansfield is the author of the first unequivocal 

legal recognition of the undisclosed principal doctrine.143 In 1785, Lord Mansfield lays down 

in Rabone v Williams that:144 

[w]here a factor, dealing for a principal but concealing that principal, delivers goods in his own 

name, the person contracting with him has a right to consider him to all intents and purposes as 

the principal; and though the real principal may appear and bring an action upon that contract 

against the purchaser of the goods, yet that purchaser may set off any claim he may have against 

the factor in answer to the demand of the principal. This has been long settled. 

Lord Mansfield makes no reference to any authority so holding, so his assertion that this 

proposition is “long settled” must be taken at face value. Nevertheless, Holmes suggests that 

the doctrine was “known to Holt”,145 and Huffcut describes the doctrine as “as old as the Year 

Books”.146 

There is also judicial evidence for such antiquity. In Carr v Hinchliff, Carr (an undisclosed 

principal) sued Hinchliff for the price of goods sold to him by Summers (Carr’s agent).147 

Hinchliff successfully claimed a right to set-off against Carr a debt due to him from 

 

 

 

140 At 13. 
141 At 13. 
142 Lickbarrow v Mason (1787) 2 TR 63 at 73, 100 ER 35 (KB) at 40 per Buller J. 
143 Many commentators give Scrimshire v Alderton (1729) 2 Strange 1182, 93 ER 1114 (KB) as the first case 

concerning the undisclosed principal doctrine. See for example: Lang, above n 5, at 114; and Goodhart and 

Hamson, above n 33, at 320. However, a close reading of the case does not show any evidence that the principal 

in that case was in fact undisclosed. Further, while some commentators suggest the case was decided on the 

basis of fraud (Fegan, above n 112, at 861), it also reasonably bears the interpretation that the case was decided 

as an action for money had and received, where money had been paid by the third party to the agent, and the 

agent had gone bankrupt. The jury’s reluctance to follow the judge and find for the principal is often referred to 

as a layman’s belief in the unfairness of the undisclosed principal doctrine (see for example Lang, above n 5, at 

114), but equally can be interpreted as the jury’s sympathy lying with the third party rather than the principal in 

deciding which innocent party should bear the cost of the agent’s bankruptcy. 
144 Rabone v Williams, above n 91. 
145 Oliver Wendell Holmes Jr “The History of Agency” in Association of American Law Schools (ed) Select 

Essays in Anglo-American Legal History (Cambridge University Press, Cambridge, 1909) vol 1 at 369. 
146 Ernest W Huffcut The Law of Agency: Including the Law of Principal and Agent and the Law of Master and 

Servant (2nd ed, Little, Brown and Co, Boston, 1901) at 162. 
147 Carr v Hinchliff, above n 91, at 553. 
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Summers.148 However, the case is interesting because Hinchliff also claimed Carr’s suit must 

fail because he did not owe Hinchliff contractual obligations due to him not having appeared 

in the transaction.149 The Court rejected this argument, it seems in part because it was pleaded 

incorrectly;150 but also because the rule in Rabone v Williams was applied.151 Nevertheless, 

Bayley J, in discussing the nature of the plaintiff’s plea, states that the plea “… admits a sale 

to the defendant by the plaintiff’s factor; that at common law gives a right of action to the 

plaintiff”.152 Further, Holroyd J states that assuming the contract was as stated in the plea:153 

Considering this case upon principles of law, as they stood before the Statute of Set-Off, … 

either the plaintiff or Summers might have brought an action for the price of the goods sold … 

It therefore appears that by the law before 1729 (when the Statute of Set-Off was passed),154 a 

contract made by a factor for an undisclosed principal could be enforced by either the factor or 

the principal, meaning the doctrine must have been incorporated into the common law before 

this year. Negotiable instruments are a historical precedent for such a journey from the law 

merchant into a doctrinally uncomfortable position in the common law. Devices of the law 

merchant, negotiable instruments were incorporated into the common law despite the common 

law’s strict rules on the non-assignability of choses in action.155 

In short, the most likely explanation for the undisclosed principal doctrine’s existence is 

common law incorporation from a law merchant origin, adopted as a custom by the mercantile 

class to facilitate easy suits against dishonest counter-parties, but to ensure merchants received 

payment for, or delivery of, goods. As one select committee report on the law of factors 

states:156 

[T]he laws have been made to bend to the convenience of trade, in giving validity to contracts 

of sale by factors in certain cases, where the strict application of the old rules of law would not 

have supported them. 

 

 

148 At 548. 
149 See “[T]he sale of goods by the factor cannot be considered as a sale by the plaintiff, and never created a debt 

due to him”: at 550. 
150 At 554 per Littledale J: 

The plea does not deny the plaintiff’s right of action; on the contrary, it admits a prima facie right … and then 

avoids it by shewing a debt of a larger amount due to the defendant from the plaintiff’s agent and factor. 
151 At 551. 
152 At 552. 
153 At 553. 
154 See Set-Off Act 1729 (GB) 2 Geo 2 c 22. 
155 Salmond and Williams, above n 24, at 457. Though this was not without judicial reluctance: see Hawkins v 

Cardy (1698) 1 Ld Raym 360, 98 ER 1137 (KB) 
156 United Kingdom House of Commons Select Committee, above n 128, at 11. 
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And so perhaps it is on this basis that the law merchant doctrine was incorporated into the 

common law, whether by Lord Mansfield or judges before him. 

 

V What Should Happen to the Doctrine? 

 
The undisclosed principal doctrine sits uncomfortably in the law of agency, having been 

divorced from its mercantile roots.157 While the doctrine is still frequently applied to 

international commercial contexts,158 it is now also applied to much wider range of contracts, 

including for the sale and purchase of land,159 theatre tickets,160 employee insurance,161 and a 

Jaguar sportscar.162 It has become an established agency doctrine with general application. 

A The Fairness of the Doctrine 

 
One might suggest the undisclosed principal doctrine can be wielded by scheming principals 

to subject unwary third parties to considerable unfairness. Parties treating with one another 

ought to be able to assess the wants, needs and funds of the other party in determining what the 

terms of the contract will be. By using an agent masquerading as a principal, the undisclosed 

principal misleads the third party into thinking the wants, needs and funds of the party with 

which he is bargaining is x, whereas they are actually y. Thus, when Walt Disney Productions 

used undisclosed agents to purchase 27,400 acres of Florida land at a total cost of USD 

5,000,000 to build a theme park, the land owners undoubtedly missed an opportunity to 

negotiate much higher prices for the land sales.163 

However, a couple facts limit the strength of this argument. Firstly, the doctrine only precludes 

the third party from getting a better bargain; it does not hold the third party to terms to which 

he did not consent. Second, the same effect that the doctrine provides could be achieved 

through a contractual relationship rather than an agency relationship. The “principal” could 

contract with the “agent” to purchase the desired property,164 stipulating that the “agent” must 

 

 

 
 

157 Macgregor, above n 125, at 291. 
158 See for example Teheran-Europe Co Ltd, above n 38. 
159 Richard A Mann and Barry S Roberts Business Law and the Regulation of Business (11th ed, South-Western 

Publishing Co, Mason (Ohio), 2014) at 607. 
160 Said v Butt [1920] 3 KB 498 (KB). 
161 Siu Yin Kwan, above n 8. 
162 Lloyds & Scottish Finance Ltd v Williamson [1965] 1 WLR 404 (CA). 
163 Mann and Roberts, above n 159, at 607. 
164 The converse situation where the third party wishes to buy goods, and principal/ agent wish to sell goods, 

equally applies. 
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then on sell to the “principal”.165 One could counter-argue that a seller always takes the risk of 

the purchaser on-selling goods (potentially for a better price). But when this occurs the seller 

is no longer legally interested in the goods. Whereas, so long as a seller has a legal interest in 

the goods, she ought to be able to dispose of it to whomever and on whatever terms she likes. 

This argument, however, is more accurately founded on the appropriate interaction between 

the laws of contract and agency, rather than on the perceived unfairness of the doctrine. 

B Purpose of Agency Law and its Compatibility with Undisclosed Principal Doctrine 

 
Contract formation is a legal procedure. A contract forms when two parties objectively agree 

to sufficiently clear terms,166 each bear mutual objective intentions to contract,167 and each 

provide consideration.168 The content of the contract consists of reciprocal contractual duties 

owed by each party to follow the terms to which they have agreed.169 Contract formation is a 

personal procedure, meaning the parties who take part in the procedure are the parties who 

assume the contractual duties.170 Thus, person T cannot impose contractual liabilities on person 

X by performing the contract formation procedure with person P. This procedural concept can 

be expressed as a diagram. 

 

 

Figure 1: Standard contract formation process. 

 
P and A may agree to empower A to affect P’s legal relations with third parties, such as his 

contractual rights and obligations.171 Thus, when A and T perform the contract formation 

procedure a contract generally forms solely between P and T.172 This contract between P and 

 
 

165 “Principal” and “agent” are in quotation marks to indicate that in such a situation the parties would not be in 

a principal-agent relationship at all, but in a contractual relationship. 
166 Smith v Hughes, above n 25, at 607. 
167 Jeremy Finn "Historical introduction" in Burrows, Finn and Todd¸ above n 1, at [1.5]. 
168 Tweddle v Atkinson, above n 65, at 399; and Salmond and Williams, above n 24, at 18. 
169 Salmond and Williams, above n 24, at 33. 
170 At 382. 
171 Watts and Reynolds, above n 2, at [1-001]. 
172 At [9-001]; and Montgomerie, above n 51, at 371. “Generally” because an agent is able to contract in such a 

way as to bind herself and her principal, if she so choses: see International Railway Co v Niagara Parks 

Commission [1941] AC 328 (PC) at 342. 
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T arises without altering any rules of contract formation. P and T both objectively manifest 

reciprocal mutual intentions to contract with one another. Only in this case P’s intention will 

be manifested through A; and T’s knowledge of P means T may manifest an intention to 

contract with P rather than A (the person with whom he treats). P and T both provide 

consideration for the contract by reciprocally assuming contractual obligations intending to be 

legally binding; albeit P’s assumption will be manifested through A. Even an unnamed 

principal (with which many courts get undisclosed principals confused)173 may contract with a 

third party through an agent without altering the rules of contract formation. T can still intend 

to contract with P despite not knowing P’s identity; contracting with a person whose identity 

is unknown is a common everyday occurrence.174 Likewise, A can manifest P’s intention to 

contract with T without revealing P’s identity. A is simply a medium through which P may act 

in the law, per the legal maxim qui facit per alium facit per se,175 and thus a P-T contract forms 

by the ordinary rules of contract formation. This concept can also be expressed as a diagram. 

 

 
Figure 2: Contract formation process through standard, disclosed agency relationship. 

 

Sometimes P may be undisclosed, meaning his existence rather than his identity is unknown to 

T. The law nevertheless holds that if A and T perform the contract formation procedure a 

“contract” forms between P and T.176 Here, P and T’s reciprocal contractual obligations arise 

by operation of a different procedure. There is no requirement for P and T to objectively 

agreement to the contractual terms. Further, there is no requirement for T to objectively intend 

 

173 See for example Benton v Campbell, Parker & Co [1925] 2 KB 410 (DC); Teheran-Europe Co Ltd, above n 

38; and Hersom v Bernett [1955] 1 QB 98 (QB). 
174 For example, a supermarket has no knowledge of the identity of the customers who purchase goods from the 

store, but valid contracts for sale and purchase nevertheless form. 
175 “One who does an act through another is deemed in law to do it oneself”: see Herbert Broom A Selection of 

Legal Maxims, Classified and Illustrated (7th ed, Sweet and Maxwell, London, 1900) at 623. 
176 Here “contract” is used as a simplified means of saying person A and B have reciprocal contractual duties 

enforceable against one another. 
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to contract with P; nor for P to objectively intend to contract with T.177 Finally, P is not required 

to provide consideration to support the contract.178 In fact, the contract formation procedure 

that operates to create the contractual obligations between P and T is exactly the same as the 

procedure that gives rise to an A-T contract,179 except that A must have actual authority to 

contract on P’s behalf.180 The conceptual diagram for the undisclosed principal doctrine is 

therefore as follows. 

 

 
Figure 3: Contract formation process involving an undisclosed principal. 

 

It is evident that the agency law doctrine concerning undisclosed principals overrides the 

common law rules of contract formation. This ought not to be the case. Agency law is a means 

through which one person may act through another in the law.181 This means it affects who is 

empowered to follow certain rules giving rise to certain legal results, such as who may perform 

the contract formation procedure resulting in contractual obligations on P. Normally only P 

may do this;182 but agency law provides anyone whom P has authorised may do this.183 The 

undisclosed principal doctrine frustrates agency law’s general purpose by altering both who 

may perform the contract procedure giving rise to contractual obligations on P, and what form 

this contract formation procedure takes. 

 

 

 
 

177 See “Third party’s implied intention to contract with principal” on page 7 for a discussion of why the 

undisclosed principal doctrine operates to hold the third party contractually liable without requiring such 

objective agreements and intentions to contract. 
178 See “Consideration” on page 11 for a discussion of why P provides no consideration for the contract. 
179 The undisclosed principal doctrine does act to so create such a contract, as T may elect to sue either A or P: 

see “The Legal Nature of the Doctrine” on page 4. 
180 See footnote 12 above. 
181 Salmond and Williams, above n 24, at 391. 
182 Because of the personal nature of contract formation: see page 24 above. 
183 Salmond and Williams, above n 24, at 391. 
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Thus, abolishing the undisclosed principal doctrine would better support agency law’s 

aforementioned purpose, and provide for a more doctrinally logical and coherent body of 

contract formation rules. Proponents of the doctrine frequently avow its commercial 

convenience.184 This is no doubt true.185 Two factors nevertheless point towards its abolition 

in spite of this alleged convenience. Firstly, only a minimal factual change is required to shift 

an undisclosed principal situation to one of unnamed agency, thereby returning to ordinary 

rules of contract formation. All that is required is for the third party to know the agent is an 

agent:186 this can be imparted in one sentence in an email or over the phone. Second, trusts,187 

statutory assignment,188 and the contractual relationships between “principal” and “agent” 

mentioned earlier189 can all be used to the same effect for which the undisclosed principal 

doctrine is used (i.e., to receive the benefit of a contract while remaining hidden), but without 

sacrificing fundamental contract principles. 

 

VI Conclusion 

 
During the Middle Ages, the merchant class must have considered the undisclosed principal 

doctrine just and logical, if not necessary, in adopting it as custom. But its subsequent adoption 

into the common law divorced it from its mercantile roots and has seen it transform into a 

general agency doctrine with limitless application. The doctrine as it now stands ought to be 

recognised as anomalous and as a frustration to coherency in the law of contract formation, 

rather than justified and rationalised on grounds that do not stand up to close analysis. The 

diverse range of proposed underpinning theories, and their inconsistent judicial adoption, have 

only acted to further confuse the doctrine’s rules, thereby making it ever-increasingly difficult 

to maintain any semblance of internal coherence. 

150 years ago, Blackburn J considered the doctrine too firmly entrenched in the common law 

for the courts to give it a second-thought.190 It is certainly too late now. However, only minor 

legislative intervention would be required to remove undisclosed principal’s ability to sue and 

 

 

 

 

184 See for example Tan, above n 6, at 499; Siu Yin Kwan, above n 8, at 207 per Lord Lloyd. 
185 Though one must say in most cases far more convenient for the undisclosed principal than the third party. 
186 Watts and Reynolds, above n 2, at 34. 
187 For an explanation for how a trust relationship can be used in an analogous way to the undisclosed principal 

see Ames, above n 1. 
188 See Lang, above n 5, at 120; and Siu Yin Kwan, above n 8, at 209–210. 
189 See above at page 23. 
190 Armstrong v Stokes, above n 115, at 604. 
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be sued on a contract made between agent and third party, thereby bring this aspect of agency 

back in line with the general rules of contract formation. 
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