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Abstract   

The Rights for Victims of Insane Offenders Bill seeks to expand the current provision of 

victims’ rights in Aotearoa by remedying the disparity between victims of sane and insane 

defendants. These victims’ defendants are subject to different suites of legislation and, 

consequently, the former is not eligible for the victims’ rights scheme. The Bill aims to 

support the rehabilitation of victims of insane defendants and is, therefore, an example of 

victim-centric therapeutic jurisprudence. The Bill has attracted concerns of 

instrumentalism following its return to the Justice Select Committee upon the eleventh-

hour advice of Winkelmann CJ. Instrumentalism is undesirable because the protections 

afforded to vulnerable defendants by the insanity defence are valuable and must not be 

undermined. This paper discusses the need to balance the potential therapeutic benefit of 

the Bill with the risks its reform poses to the insanity defence’s effectiveness. It is found 

that the Bill has limited the extent of such risks through mindful drafting, meaning that the 

Bill’s therapeutic nature can be focussed on. The Bill and its surrounding discourse are 

valuable to domestic therapeutic jurisprudence because there is limited victim-centric 

discourse in this sphere. Additionally, the Bill highlights a broader issue of eligibility for 

the New Zealand victims’ rights scheme that excludes many other victims. The discourse 

is valuable internationally because it provides unique consideration of how a verdict can 

impact a victim.  The Bill ultimately demonstrates that victims’ rights are an important 

topic of discourse in Aotearoa and that there is a need for continued discussion in this area.     

 

Keywords: “therapeutic jurisprudence”, “victims’ rights”, “instrumentalism”, “insanity 

defence”, “Rights for Victims of Insane Offenders Bill”.  
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I Introduction         

The Rights for Victims of Insane Offenders Bill (the Bill) demonstrates an extension of 

victims’ rights in Aotearoa. It does this by creating a statutory basis for the rights of victims 

of insane defendants that acknowledges their entitlement to validation and equal treatment 

to other victims. This expansion of victims’ rights is sought while aiming to maintain 

protections afforded to insane defendants.  

The Bill is therapeutic because it prioritises the rehabilitation of victims. It is therefore 

valuable to therapeutic jurisprudence. Therapeutic jurisprudence is an approach to research 

that considers legal systems as a therapeutic agent. It, therefore, seeks to understand to 

what extent the law encourages the rehabilitation of parties that engage with it.1 There is 

concern, however, that therapeutic jurisprudential reform can be instrumentalist. 

Instrumentalism is the concept that the law is an instrument that can achieve any goal.2 

Instrumentalist reform experiences critique because it challenges the idea that there are 

limits on the use and reform of the law and hence attracts fear of arbitrary reform.3  

The Bill has been subject to concern of instrumentalism. This concern is most notably 

evident in the return of the Bill to the Justice Select Committee, which occurred following 

concern expressed by Winkelmann CJ that the Bill would result in a “fundamental change 

to the criminal law.”4 However, the Bill and its drafters have been mindful of the need to 

preserve the rights of insane defendants. This has limited potential for instrumentalist 

critique and allowed the therapeutic nature of the Bill to be focussed on. The proposed 

therapeutic reforms are valuable to the jurisprudence because victim-centric therapeutic 

discourse is uncommon. Additionally, the impact of the insanity defence on victims has 

not gained significant international attention. It is hoped that the Bill will encourage 

continued discussion of the need to prioritise victims’ rights both domestically and abroad. 

 The Bill: A Summary   

Hon Louise Upston MP introduced the Bill in 2019 as a member’s Bill.5 Mrs Upston and 

other Members of Parliament (MPs) had been lobbied by constituents who were either 

  
1 Kimberly A. Kaiser and Kirsty Holtfreter “An Integrated Theory of Specialized Court Programs: Using 

Procedural Justice and Therapeutic Jurisprudence to Promote Offender Compliance and Rehabilitation” 

(2015) 43(1) Crim. Just. & Behav. 45 at 48. 
2 Brian Z. Tamanaha “The Tension Between Legal Instrumentalism and the Rule of Law” (2005) 33(1) 

Syracuse J. Int’l L & Com 131 at 131. 
3 Tamanaha, above n 2, at 132. 
4Audrey Young “Government puts brakes on ‘insanity’ bill after Chief Justice intervenes” (30 June 2021) 

Stuff NZ <https://www.nzherald.co.nz>, (30 June 2021) 753 NZPD 3805. 
5 Rights for Victims of Insane Offenders Bill 2019 (129-2) (select committee report). 

https://www.nzherald.co.nz/
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victims or families of victims of insane defendants. For example, the Moyle family entered 

discussions with Mrs Upston in 2010, and in 2018 Wendy Hamer created a petition urging 

Parliament to grant victims of insane defendants greater rights.6 Such constituents reported 

feeling offended by and excluded from the system they experienced.7 These constituents 

were particularly frustrated because of the knowledge that had their defendant not been 

deemed legally insane, that they would be eligible for a suite of rights under the Victims’ 

Rights Act 2002 (VRA) and the Parole Act 2002. 

The Bill has two main facets. Firstly, it seeks to change the verdict insane defendants 

receive from “not guilty on account of insanity” to “proven but insane.” This change 

intends to validate the experience of victims while refraining from labelling the insane 

defendant as “guilty.” Secondly, the Bill aims to grant victims of insane defendants 

comparable rights to those received by victims of sane offenders. Such rights would be 

granted by amending the related New Zealand mental health legislation to mirror the rights 

provided by the Parole Act 2002 and reforming the VRA. These reforms would grant 

victims of insane defendants the right to be notified and make submissions when the status 

or treatment of their insane defendant is being considered, and make victim impact 

statements.  

 Therapeutic Jurisprudence 

Therapeutic jurisprudence is an approach to legal research concerned with the 

psychological effect of legal systems and law on those who interact with them.8 The 

jurisprudence considers the wellbeing of parties9 and how the law could be therapeutically 

applied.10 The jurisprudence recognises that adversarial legal systems can have unfortunate 

psychological effects on parties and, therefore, supports efforts towards a more emotionally 

mindful system.11  

  
6 Katy Jones “Petition to Improve Victims’ Rights Exceeds Target Within Days” (November 28 2018) Stuff 

NZ <https://www.stuff.co.nz>.  
7 Blair Ensor “Killer Told Police ‘I Committed Murder Today’” (5 April 2020) Stuff NZ 

<https://www.stuff.co.nz>. 
8 Francine Patricia Timmins “Therapeutic Jurisprudence, Justice and Problem Solving” in Warren 

Brookbanks (ed) Therapeutic Jurisprudence: New Zealand Perspectives (Thomas Reuters, Wellington, 

2015) 121 at 122. 
9Astrid Birgden “Maximising Desistance: Adding Therapeutic Jurisprudence and Human Rights to the Mix” 

(2014) 42(1) Crim. Just. & Behav. 19 at 21; Timmins, above n 8, at 121.  
10 Warren Brookbanks “Introduction” in Warren Brookbanks (ed) Therapeutic Jurisprudence: New Zealand 

Perspectives (Thomas Reuters, Wellington, 2015) 3 at 9. 
11 Timmins, above n 8, at 121. 

https://www.stuff.co.nz/
https://www.stuff.co.nz/
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Therapeutic jurisprudence most commonly focuses on offenders, especially repeat 

offenders, because these parties are in significant contact with the legal system.12 New 

Zealand therapeutic jurisprudence is therefore highly relevant to the overrepresentation of 

Māori in the criminal justice system.13 The undesirable psychological effects of adversarial 

systems are obvious when considering the impact such Western systems have had on 

indigenous populations through colonisation.14 Therefore, much therapeutic discourse in 

Aotearoa concerns the goal of providing a more culturally sensitive legal system.15 This 

focus is evident, for example, by the implementation of Ngā Kōti Rangatahi, Māori-centric 

youth courts.16  

Aotearoa has implemented further programmes that deal with particular types of offences 

or offenders that provide specialised support towards rehabilitation.17 Family Group 

Conferences are available for youth offenders and can include tikanga practices where the 

young person is of Māori descent.18 Additionally, Aotearoa has several problem-solving 

courts, such as the Alcohol and Other Drug Treatment Court (AODTC) in Auckland and 

Waitakere,19 youth drug court in Christchurch, and family violence courts in Auckland, 

Waitakere and Manukau.20 Therapeutic jurisprudential discourse, particularly in Aotearoa, 

therefore tends to focus on sentencing and offender rehabilitation.  

However, therapeutic jurisprudence is not limited to an offender focus.21 The jurisprudence 

is concerned with the therapeutic or anti-therapeutic impacts of the law on those who 

engage with it. Consequently, the jurisprudence also concerns the rehabilitation of victims. 

The victim related discourse has involved the issues of victim participation in the criminal 

justice system, the goal of avoiding secondary victimisation due to actions of this system, 

and the need for justice procedures to be fair to promote victim satisfaction.22 However, 

the Bill and the surrounding discourse is valuable because victim-centric therapeutic 

  
12 Birgden, above n 9, at 21.  

13 Khylee Quince “Therapeutic Jurisprudence and Māori” in Warren Brookbanks (ed) Therapeutic 

Jurisprudence: New Zealand Perspectives (Thomas Reuters, Wellington, 2015) 347 at 349. 
14 Quince, above n 13, at 347. 
15 Quince, above n 13, at 352. 
16 Katey Thom “New Zealand’s Solution-Focussed Movement: Development, Current Practices and Future 

Possibilities” in Warren Brookbanks (ed) Therapeutic Jurisprudence: New Zealand Perspectives (Thomas 

Reuters, Wellington, 2015) 325 at 333-334.   
17 Timmins, above n 8, at 122. 
18 Quince, above n 13, at 353. 
19 Toni Carr “Governing Addiction: The Alcohol and Other Drug Treatment Court in New Zealand” (PhD 

Thesis, Victoria University of Wellington, 2020) at 11. 
20 Timmins, above n 8, at 134. 
21 Timmins, above n 8, at 123. 
22 Jo-Anne Wemmers “Victim participation and therapeutic jurisprudence” (2008) 3(2-3) Victims and 

Offenders 165. 
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jurisprudence is uncommon, especially in Aotearoa. Notably, the impact of a verdict on a 

victim lacks exploration and consideration. The Bill, therefore, presents an opportunity to 

encourage discourse and development in these areas.  

 Instrumentalism and its Conflict with the Rule of Law 

Instrumentalism is the concept that the law is an instrument and can be used to achieve any 

goal, such as public good.23 Instrumentalism is evident in many legal practice areas. For 

example, lawyers can use rules instrumentally to reach a desirable outcome,24 or judges 

can employ “solution-focused judging.”25 Instrumentalism has been described as the use 

of policy, rather than principles, in decision making.26 

Instrumentalist legislative reform, therefore, has the potential to contravene existing legal 

principles or processes. Tamanaha’s discussion of the tension between instrumentalism and 

the rule of law exemplifies this.27 The rule of law includes substantive restrictions that limit 

the government’s actions and its law-making abilities to ensure that law is made following 

a “pre-existing higher standard.”28 This relates to positivism, the theory that laws are valid 

because of the process and authority that made them.29 Governments must follow existing 

accepted processes to create valid laws. The rule of law is ultimately the concept that the 

government and other legal actors must operate within limits set out by the law to avoid 

arbitrary use of governmental power.30 Tamanaha contends that tension can arise between 

legal instrumentalism and the rule of law because instrumentalism encourages actors to use 

the law to achieve any ends desirable, which conflicts with the idea that there are pre-

existing limits on the law.31  

Therapeutic jurisprudence shares similar core ideas to instrumentalism. Both share the idea 

that law is an instrument that can achieve public good. Therapeutic jurisprudence 

specifically aims for the public good of rehabilitation. There are similarities between the 

two concepts, and therefore the potential for therapeutic jurisprudential reform to receive 

similar critiques to instrumentalism. This is evident in how one of the therapeutic problem-

  
23 Tamanaha, above n 2, at 131. 
24 Tamanaha, above n 2, at 131. 
25 Brookbanks, above n 10, at 8.   
26 Charles Rickett “Instrumentalism in the Law of Trusts - the disturbing case of a constructive trust upon an 

express trust” (2016) 47(3) VUWLR 463 at 481. 
27 At 131. 
28 Tamanaha, above n 2, at 131. 
29 Shivaraj Huchhanavar “Introduction to Traditional and Modern Natural Law Theories” (6 May 2016) 

Social Science Research Network <https://ssrn.com> at 9.  
30 Tamanaha, above n 2, at 132.  
31 At 132. 

https://ssrn.com/abstract=3623592
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solving courts, the AODTC, has been found to allow “unfettered judicial discretion.”32 This 

demonstrates that instrumentalism and therapeutic jurisprudence encourage a similar 

beneficial use of the law. Therefore therapeutic reform can be instrumentalist in nature and 

in tension with the rule of law.  

It is, therefore, important to quell concerns of instrumentalism about the Bill. The Bill can 

be understood as an instrumentalist reform and hence pose a risk to existing law and legal 

limits. The legal limits that are at risk of being disrupted by the Bill are those historically 

imposed by the insanity defence. As will be further discussed, the insanity defence protects 

vulnerable defendants from liability, and it is important that the Bill does not undermine 

this protection.  

 

II Existing Statutory Frameworks 

 Victims’ Rights in Aotearoa 

New Zealand has a victims’ rights framework governed by the VRA. The VRA defines a 

victim as someone who has had an offence committed against them by another person.33 

The definition of victim also includes guardians of children who are victims and the 

immediate family of deceased or otherwise incapable victims.34  

The rights granted by this statute are widespread but include rights relating to the provision 

of information about available services and programmes,35 along with information about 

investigations and criminal proceedings.36 Further, the statute allows victims to make a 

victim impact statement,37 be notified and make submissions on decisions relating to bail38 

and name suppression.39  

Several other statutes provide additional victims’ rights.40 Materially, the Parole Act 2002 

states that the victims’ rights must be upheld in the execution of the Act.41 These rights 

  
32 Carr, above n 19, at 231.  
33 Victims’ Rights Act 2002, Section 4. 
34 Section 4, definition of victim (a)(iii)-(iv). 
35 Section 11; Victims’ Information “Victims Code” (September 2016) <https://victimsinfo.govt.nz>.  
36 Section 12; Victims’ Information, above n 35. 
37 Sections 17AA-27. 
38 Section 34. 
39 Section 28. 
40 Including the Sentencing Act 2002 and Evidence Act 2006. 
41 Parole Act 2002, s 7. 
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include the right to request information about their offender,42 to be notified of impending 

decisions relating to the leave or status of the offender and to be present at and make oral 

submissions regarding these decisions at hearings.43 

This framework is important because it provides rights to a group historically disregarded 

by the criminal justice system. Traditionally, victims do not have a role in criminal trials. 

The state prosecutes the defendant because crime is considered to be an issue experienced 

by broader society.44 The victim does not need to act as a plaintiff but instead is often 

involved only as a witness to the offending.45 However, victims’ rights movements in 

Aotearoa and abroad have changed the perception of victims and advocated for their 

support, voice and compensation.46 In Aotearoa, victims’ advocacy groups include 

Women’s Refuge and Victim Support. Resultingly, victims’ rights legislation is 

commonplace in common law jurisdictions and is supported by international declaration.47 

This framework is valuable because it supports the therapy and rehabilitation of victims of 

crime. Acknowledging victims and including them in formal processes validates their 

experience of crime and allows them to communicate their needs and views of the 

offending. However, the value of this framework is limited because it does not presently 

cater to victims of insane defendants. The criminal law protects insane defendants from 

liability, and in doing so, impacts the way the law treats their victims. Notably, the 

definition of victim in the VRA does not include victims of insane defendants because such 

defendant is not convicted. This means that these victims are not eligible for the rights that 

the Act provides. Additionally, victims of insane defendants are not eligible for the rights 

granted by the Parole Act 2002 because their defendant has not been imprisoned.  

Although victims of insane defendants do not experience many of the rights afforded by 

the victims’ rights scheme, it is worth noting the rights that such victims do experience. 

Section 37 of the VRA ensures that victims of insane defendants are notified of their 

  
42 Section 44. 
43 Section 49(4). 

44 Carey Bentley-Beckham “Not Guilty by Reason of Insanity: Balancing Victims’ Rights and the Insanity 

Defence” (10 June 2020) Social Science Research Network <https://ssrn.com> at 13.  
45 Bentley-Beckham, above n 44, at 13. 
46 Bentley-Beckham, above n 44, at 13. 
47 United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power GA 

Res 40/34 (1985). 

https://ssrn.com/abstract=3623592
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defendant’s first period of unescorted leave, overnight unescorted leave, discharge from 

hospital, absence without leave, or death.48  

The victims’ rights framework in New Zealand is valuable but does not adequately cater to 

victims of insane defendants. This is primarily because such defendants are not considered 

guilty of an offence and are not imprisoned, meaning that the VRA and Parole Act 2002 

are not engaged.  

 The Insanity Defence 

The insanity defence protects defendants who experience mental illness to such degree that 

it results in the individual not being able to appreciate the nature, quality or wrongfulness 

of their actions.49 Criminal law in Aotearoa operates on the assumption that all individuals 

are responsible for their actions.50 Defences, such as insanity, provide an exception to this 

general rule and will either excuse or justify an individual when it can be said that they are 

not responsible or blameworthy for otherwise criminal behaviour.51 Insanity is an 

excusatory defence, as it excuses otherwise criminal behaviour because of the severe 

mental illness experienced by the individual.  

For a defendant to be deemed liable for their actions, the court must find that they 

committed the necessary actus reus while possessing the relevant mens rea and that no 

defences are applicable.52 Therefore, an insane defendant will not be considered guilty even 

when they have factually committed the guilty act or omission while possessing the 

required mental state.  

A defendant could be deemed legally insane in several ways. Firstly, the defendant could 

indicate that they will raise the insanity defence. If the prosecution accepts that a finding 

of insanity is the only reasonable outcome, and the judge is satisfied with this, then the 

defendant will be exculpated on account of insanity.53 Secondly, the defendant could raise 

the insanity defence, and a jury could find them not guilty on account of insanity. Thirdly, 

  
48 Section 37. 
49 Crimes Act 1961, s 23(2). 

50 HM Clarkson, SR Kyd Cunningham, T Elliott and MA Walters Clarkson & Keating Criminal Law: Text 

and Materials (8th ed, Sweet & Maxwell, London, 2014) at 293; Crimes Act 1961, s 23(1). 
51 Clarkson, Cunningham, Elliott, and Walters, above n 50, at 294.  
52 Clarkson, Cunningham, Elliott, and Walters, above n 50, at 293. 
53 Criminal Procedure (Mentally Impaired Persons) Act 2003, s 20(2). 
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a judge could direct a jury to determine the potential insanity of the defendant at the time 

of offending.54 

The insanity defence is located in s 23 of the Crimes Act 1961.55 The enactment of this 

provision incorporated the pre-existing common law defence into New Zealand legislation. 

The common law insanity defence stemmed from the M’Naghten Rules, which have widely 

influenced the approach to insanity in common law jurisdictions.56 In the case, the 

defendant was acquitted on the basis of what would become the M’Naghten Rules:57 

At the time of the committing of the act, the party accused was labouring under such 

a defect of reason, from disease of the mind, as not to know the nature and quality of 

the act he was doing, or if he did know it, that he did not know he was doing what was 

wrong. 

Section 23(2) provides the New Zealand formulation of the rules, and thus the critical 

elements that must be satisfied for a court to find that the insanity defence applies to an 

individual:58 

No person shall be convicted of an offence by reason of an act done or omitted by him 

or her when labouring under natural imbecility or disease of the mind, to such an extent 

as to render them incapable-  

(a) of understanding the nature and quality of the act or omission; or  

(b) of knowing that the act or omission was morally wrong, having regard to the 

commonly accepted standards of right and wrong. 

It is important to note that the use of the word “insanity” and other phrases found in s 23 

and the M’Naghten Rules such as “natural imbecility” or “disease of the mind” are 

considered dated, inaccurate and inappropriate.59 It is important to note that as Devlin J 

affirmed in Kemp, the M’Naghten rules do not understand “disease of the mind” using a 

medical definition.60 The court is only concerned with the individual’s state of mind; it is 

not relevant as to why the individual’s mind is insane.61  

  
54 Criminal Procedure (Mentally Impaired Persons) Act 2003, s 20(4). 
55 Section 23. 

56 Gerben Meynen Legal insanity: Explorations in Psychiatry, Law and Ethics (Springer, Fargo, 2016) at 14. 
57 R v M’Naghten (1843) 8 E.R. 718 at 722 
58 Section 23(2). 
59 Law Commission Mental Impairment Decision-Making and the Insanity Defence (NZLC R120, 2010) at 

25. 
60 R v Kemp [1957] 1 QB 399 at 407. 
61 At 407. 
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The defence is enacted by s 23 of the Crimes Act 1961 but is implemented by a suite of 

mental health statutes. When a person is deemed legally insane, they receive a verdict of 

“not guilty by reason of insanity.”62 Although the perpetrator is not considered guilty of 

the crime, they are not free of consequences. People who receive this verdict will then enter 

the health system if the court determines it necessary when considering the safety of either 

the individual or the public. The person will be classed as a “special patient” or “special 

care recipient” and will be detained in a hospital.63 The patient will be detained until the 

Minister of Health determines that they can be discharged or reclassified.64 The Minister 

will make these considerations when they have been presented with a certificate under 

either the Mental Health (Compulsory Assessment and Treatment) Act 1992 or the 

Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003, which states that 

the continued detainment of the patient is unnecessary.65 The Minister may also grant 

patients leave from their compulsory care.66 

Because of the protections afforded to insane defendants, this means the legislation that 

governs their post-verdict experience is different to sane defendants. Sane defendants are 

sentenced under the Sentencing Act 2002,67 and if imprisoned, decisions about the 

prisoner’s status or leave are governed by the Parole Act 2002.68 Part 1 and 1A of the Parole 

Act 2002 apply to patients,69 but the Act explicitly states that it does not apply to the release 

and leave of patients.70 Sane and insane defendants, therefore, experience different 

processes relating to their release and leave.  

1 The importance of the insanity defence 

The New Zealand Law Commission has aptly explained why the legal system treats insane 

defendants differently from sane defendants. Firstly, insane defendants do not deserve to 

be punished. An insane defendant may have fulfilled the actus reus and mens rea elements 

of an offence. However, if the defendant was sufficiently affected by a mental disorder at 

the time of offending, they are not morally blameworthy and do not deserve punishment.71 

  
62 Criminal Procedure (Mentally Impaired Persons) Act 2003 s 20; Law Commission, above n 59, at 66. 
63 Criminal Procedure (Mentally Impaired Persons) Act, s 24; Law Commission, above n 59, at 66.  
64 Criminal Procedure (Mentally Impaired Persons) Act, s 33. 
65 Criminal Procedure (Mentally Impaired Persons) Act, s 33(3). 
66 Mental Health (Compulsory Assessment and Treatment) Act 1992, s 52; Intellectual Disability 

(Compulsory Care and Rehabilitation) Act 2003, ss 66 and 67. 
67 Sentencing Act 2002, 10A. 
68 Section 8. 
69 Section 10(2). 
70 Section 10(4). 
71 Law Commission, above n 59, at 21. 
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There are various understandings of why insane defendants are not responsible for their 

behaviour. Some academics contend that insane defendants lack responsibility because 

such a mental state results in the lack of free will and rationality to choose between or 

evaluate their actions.72 The M’Naghten Rules consider that insane defendants lack 

responsibility if they cannot appreciate the nature, wrongfulness or quality of their 

behaviour.73 If a defendant cannot appreciate such things, they are not considered 

responsible or blameworthy for their actions and are hence not deserving of punishment.  

Secondly, the Law Commission notes that insane defendants receive differential treatment 

because although the individual may not deserve punishment, they may be a risk to the 

community or themselves.74 Such risk stems from the otherwise criminal behaviour that 

has occurred while subject to mental illness.75 Therefore, while an insane individual is not 

criminally responsible and hence will not enter the corrections system, they will be detained 

in the health system.76 

It is therefore important that the Bill’s reforms do not impede the rights of insane 

defendants. The defence and its related legislation create a scheme that seeks to protect 

vulnerable people from undue criminal liability. Therefore, it is undesirable to disrupt the 

scheme with instrumentalist reform.  

 

III Victims’ Rights: Issues and Solutions 

Because sane and insane defendants’ post-verdict treatment is governed by different 

legislation, victims’ experiences depend on which statutes apply to their defendants. 

Resultingly, victims of insane defendants have fewer statutory rights than other victims. 

The Bill identifies three important rights that victims of sane defendants receive and would 

provide a statutory basis for the provision of such rights to victims of insane defendants.  

 Verdict 

1 Current experience 

Victims of sane defendants will hear the court label their defendant as “guilty,” while 

victims of insane defendants will hear the defendant be deemed “not guilty on account of 

insanity.” This difference is an issue because victims have reported that the current insanity 

  
72 Meynen, above n 56, at 63. 
73 Meynen, above n 56, at 72. 
74 Law Commission, above n 59, at 21.  
75 Law Commission, above n 59, at 21. 
76 Law Commission, above n 59, at 21. 
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verdict is offensive. The use of the phrase “not guilty” recognises that the defendant is 

exempt from liability due to their insanity, but fails to communicate that the victim has 

experienced a crime committed against them by the defendant. The verdict does not 

validate victims’ experiences. The Moyle family were frustrated and disappointed with the 

current insanity verdict.77 Matthew Ahlquist murdered Colin Moyle in 2007 and was found 

not guilty on account of insanity.78  This verdict offended the Moyles because it did not 

acknowledge that Ahlquist had factually killed Colin.79 The verdict instead only 

communicated the legally orthodox sentiment, simply that the insane defendant was not 

guilty. 

2 The Bill’s response 

The Bill would amend s 20 of the Criminal Procedure (Mentally Impaired Persons) Act 

2003 (CPMIPA) to require a judge to find an insane defendant “proven but insane.”80 The 

Bill would also amend s 4, the interpretation section of the CPMIPA, and define proven 

but insane as:81  

(a) The defendant is proven to have done, or omitted to do, an act that is the subject 

of the charge brought against the defendant; but  

(b) The defendant was insane at the time that the defendant did, or omitted to do, the 

act. 

The revised phrasing of the verdict would better validate victims’ experiences as it would 

acknowledge that the defendant did commit the offence but is exculpated because of their 

insanity.  

 

 Notification and Submission Rights 

1 Current experience 

The Parole Act 2002 grants victims of imprisoned sane defendants various notification and 

submission rights.82 The health system does not provide comparable rights or opportunities, 

and resultingly victims of insane defendants reported feeling frustrated with the lack of 

information received about the status of their defendant. The Moyles were disappointed 

  
77 (1 Jul 2020) 747 NZPD 19406. 
78 Ensor, above n 6.  
79 Ensor, above n 7.   
80 Rights for Victims of Insane Defendants Bill 2019 (129-2), cl 5. 
81 Rights for Victims of Insane Defendants Bill, above n 80, at cl 3A. 
82 As described in Part II A of this paper. 
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about the limited information they received about Ahlquist. The only notification they 

received was a letter stating that Ahlquist had been granted unescorted leave and that it was 

considered that the Moyles were not at risk.83 Had Ahlquist not been deemed insane and 

had instead been imprisoned, the Moyles would have had the opportunity to determine 

whether they felt at risk and submit accordingly. Additionally, Wendy Hamer was also 

frustrated with her lack of notification and submission rights. Hamer is a Nelson-based 

mental health nurse. In 2009 one of Hamer’s patients, Nick Swain, attempted to murder 

her.84 Swain was found to be insane. He was initially relocated to Christchurch for care but 

later returned to Nelson, where Hamer lives and works. This occurred without discussion 

with or notification of Hamer.85 Had these constituents’ defendants not been deemed 

insane, they would have been notified of their movements and had the opportunity to 

advocate for their needs.   

2 The Bill’s response    

The Bill would amend the suite of relevant mental health legislation and grant victims 

notification and submission rights comparable to those provided for by the Parole Act 

2002.86 The Bill would make it so that victims would be notified of an impending decision 

relating to the patients’ status, leave of absence or short term leave. A notification would 

explain the submission process to the victim and include what information submissions 

should concern. Victims would submit to the Director of Mental Health, who would be 

obligated to consider such submission before advising the Minister of Health and notify 

victims of the outcome. This would mean that victims of insane and sane defendants had 

notification and submission opportunities at similar points in their defendants’ sentence or 

treatment. 

  
83 Ensor, above n 7.   
84 Carly Gooch “Victims of Offenders in Insanity Cases Step Closer to Getting Improved Rights” (3 July 

2020) Stuff NZ <https://www.stuff.co.nz>; (1 Jul 2020) 747 NZPD 19410. 
85 Gooch, above n 84.   
86 Sections 31 and 33 of the CPMIPA would be amended so that victims of defendants who were deemed 

insane or unfit to stand trial are notified when there is a proposed change to the patient’s status.  

Sections 50A, 50B and 50C would be added to the Mental Health (Compulsory Assessment and Treatment) 

Act 1992 so that when a decision relating to a leave of absence of the insane defendant is impending the 

relevant victim must be notified, and the Director of Mental Health must consider their submission. Section 

52 would be replaced with ss 52B and 52H which would allow victims notification and submission rights in 

relation to short term leave. Section 50E would also be added and mean that outcome of the decision must 

be communicated to the victim.  The Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 

would also be amended so that victims whose offenders are being treated under this act receive the same 

notification and submission rights when leave of greater autonomy than previous is being contemplated. 

https://www.stuff.co.nz/
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 Victim Impact Statements 

1 Current experience 

Victims of sane offenders may make a victim impact statement while victims of insane 

defendants cannot. This is primarily because the VRA does not include victims of insane 

defendants within the definition of “victim.” A “victim” is someone who has had an offence 

committed against them.87 An “offender” is a convicted individual.88 Insane defendants do 

not receive conviction because they are exculpated. Therefore, victims of insane defendants 

are not victims for the purpose of the VRA and are not entitled to the rights granted by it, 

such as the ability to make a victim impact statement.  

2 The Bill’s response 

The Bill would allow victims of insane defendants to make impact statements by amending 

many definitions in the VRA, ultimately creating a new class of victims.89 This would be 

achieved primarily by adding subclauses to the definitions of “offence” and “offender” so 

that a conviction is not necessary in the insanity context. Section 4 would be amended so 

that offence is defined to include:90 

 Includes an offence- 

(a) Committed against the victim; and 

(b) In respect of which the court recorded a finding of proven but insane under 

section 20 of the Criminal Procedure (Mentally Impaired Persons) Act 2003. 

 

And offender to mean:91 

 Offender, in relation to a victim- 

(a) Means a person- 

(i) Convicted of the crime or offence that affected the victim; or 

(ii) Charged with the crime or offence that affected the victim and in respect of 

which the court recorded a finding of proven but insane under section 20 of 

the Criminal Procedure (Mentally Impaired Persons) Act 2003. 

 

The amendments would ensure that insane defendants are included in the definition of 

“offender” and “offence.” Consequently, their victims will have experienced an offence 

  
87 Section 4. 
88 Section 4. 

89 (12 May 2021) 752 NZPD 2598. 
90 Rights for Victims of Insane Defendants Bill, above n 80, at cl 14(1). 
91 Rights for Victims of Insane Defendants Bill, above n 80, at cl 14(2). 
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committed by an offender and be considered a “victim,” and be entitled to give a victim 

impact statement. 

IV Balancing the Benefit of Therapy with the Risk of Instrumentalism 

The existing experience of victims of insane defendants in the justice and health systems 

is anti-therapeutic because it discourages their rehabilitation. The Bill seeks to remedy this 

by granting rehabilitative rights and opportunities. However, the proposed reform gives 

rise to concerns of instrumentalism. This demonstrates the need to balance the potential 

benefits and risks that stem from the Bill. There is value in reforming an existing anti-

therapeutic system to better support the rehabilitation of victims. This change, however, 

comes with the potential disruption of the protections afforded to vulnerable people by the 

insanity defence.  

 Anti-therapeutic Scheme 

The experience of victims of insane defendants is anti-therapeutic because it promotes 

secondary victimisation. Secondary victimisation can occur when systems extend or 

increase the harm experienced by failing to cater to victims’ needs.92 The current scheme 

experienced by victims of insane defendants does not validate their status as victims who 

have been harmed, and in doing so, re-harms them. The scheme’s failure to acknowledge 

the needs of all victims tells those outside of the scheme that they have lesser needs or 

experienced a lesser degree of harm than those who are included. While it is necessary for 

the law to treat sane and insane defendants differently, the same is not true of their victims. 

Victims of both defendants have been offended against and have therefore been victimised 

in the same way. An aggressor’s mental state is not relevant to the matter of whether or not 

a victim has been harmed. The current experience of victims of insane defendants does not 

acknowledge this, thereby undermining their experience, and is therefore anti-therapeutic. 

It is important to note that the victims’ rights scheme in Aotearoa also fails to acknowledge 

and meet the needs of other types of victims. For example, victims whose aggressors 

committed the relevant actus reus against them but did not possess the requisite mens rea 

will either have their charge decreased or discharged. These victims will not be eligible for 

the scheme for the same reason that victims of insane defendants are not. It is accepted that 

a defendant should not be guilty unless all three elements of liability are present. However, 

a defendant’s lack of responsibility does not negate the experience of the victim. If the 

actus reus has occurred, it is likely that the victim has been harmed, despite the defendant 

  
92 Wemmers, above n 22, at 166.   
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not being responsible for committing this action. An aggressor’s mental state does not 

indicate the victim’s experience of harm and their subsequent needs.  

The justice and health systems currently undermine the experience of victims of insane 

defendants. These systems recognise the needs of victims of sane defendants but fail to do 

the same for victims of insane defendants, thereby undermining their position as a victim. 

This is anti-therapeutic and could therefore be improved by reform that supported the 

rehabilitation of victims.  

 Potential Instrumentalism 

Although there is clear therapeutic benefit to be gained through the Bill’s proposed reforms, 

this benefit must be weighed against concerns of instrumentalism undermining the insanity 

scheme. The insanity defence relies on the orthodox legal principle that an insane defendant 

is not morally culpable and therefore is not liable for their otherwise criminal behaviour.93 

This orthodox principle can be considered part of the ‘rule of law’ that Tamanaha described 

as in tension with instrumentalist reform because it is intended to be an undisturbed 

principle. However, the Bill’s proposed reforms challenge this key principle.   

The first challenge that the Bill presents to the orthodox legal principle is in relation to 

verdict reform. The proposed verdict would acknowledge that the defendant factually 

committed a criminal act but is not liable due to their insanity. This nuance is incompatible 

with the understanding of liability in Aotearoa and other common law jurisdictions. 

Prosecutors must establish that all three elements of liability are met for there to be a guilty 

verdict. Many commentators consider these three elements as an equation, which 

demonstrates the lack of exceptions to this rule.94 Therefore, this method of determining 

liability leaves no room for the acknowledgment that some, but not all, of the elements are 

fulfilled. The Bill proposes to remove the words “not guilty” from the insanity verdict. This 

has the potential to imply that the defendant is not not guilty, despite the verdict continuing 

to mean that the defendant is not liable. The proposed verdict would potentially 

compromise the protection of insane defendants from liability because it does not explicitly 

indicate a lack of liability. This shows the complications that can arise when moving away 

from orthodox applications of law, as it can muddy and confuse the meanings of once 

clearly and historically defined terms. Removing the words “not guilty” but continuing to 

consider that an insane defendant is not guilty is oxymoronic and demonstrates the tension 

that the Bill poses to the orthodox application of the insanity defence.  

  
93 Explained further in Part II B of this paper. 
94 Clarkson, Cunningham, Elliott, and Walters, above n 50, at 78. 
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The second challenge that the Bill poses to the insanity defence is in relation to notification 

and submission reform. The rights granted to victims by the Parole Act 2002 impede the 

privacy of sane defendants. The insanity defence exculpates insane defendants because 

they do not deserve a punishment like the law considers that sane defendants do. Granting 

victims of insane defendants comparable notification and submission rights to those 

granted by the Parole Act 2002 could result in treating sane and insane defendants alike. 

This may result in the former having their privacy intruded on as if they were a criminal. 

This is contrary to the insanity scheme because it intends to protect vulnerable people from 

such treatment. Additionally, it is worth emphasising that insane defendants become 

patients in the health system and are therefore entitled to the rights of patients. A 

fundamental right of patients is the right to privacy.95 Granting victims the right to be 

notified and submit on decisions relating to the insane defendant’s care is averse to the 

notion of confidentiality. The insanity defence is intended to result in defendants being free 

from criminal treatment and instead be treated as a patient in the health system. The Bill’s 

proposed reforms contravene both of these existing principles. 

Finally, the Bill challenges the orthodox application of the insanity defence in relation to 

victim impact statements. The proposed reform to the VRA that would see victims of 

insane defendants classed as “victims” requires the classification of such defendants as 

“offenders” who are defined as a convicted individual. Insane defendants have not 

committed a crime, and so the law does not convict them. Therefore, the reform would 

label such defendants as convicted for the purpose of the VRA while considering that the 

defendant is not an offender in any other context. This change would decrease the 

protection that the insanity defence provides. Presently, the insanity defence clearly 

exculpates defendants. The use of the word “offender” to describe insane defendants 

confuses this, potentially limiting the effectiveness of the protections that the defence 

provides.  

This demonstrates that there is a real risk of this therapeutic reform being instrumentalist, 

as it has the potential to undermine the principles of the insanity defence. The defence 

should not be compromised because it protects vulnerable people from criminal liability. 

This demonstrates that although the proposed reforms suggest significant therapeutic 

benefits, this must be weighed against the need to maintain the effectiveness of the 

protections afforded by the insanity defence.  

 

  
95 Health and Disability Commissioner (Code of Health and Disability Services Consumers’ Rights) 

Regulations 1996, r 1. 
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V Quelling Concerns of Instrumentalism 

Despite the real concern of the Bill’s potential instrumentalism, significant attempts have 

been made in the Bill’s drafting to avoid such issues. The protections afforded by the 

insanity verdict have been attempted to be maintained by an accompanying definition96 

that would be incorporated into the CPMIPA.97 The definition explains that the defendant 

committed the necessary actions of the offence but that at the time, they were insane. This 

implies that the defendant is protected by the insanity defence. It should be noted, however, 

that a more robust definition was possible. The definition does not explicitly state that an 

insane defendant should be treated as not guilty and thus does not protect insane defendants 

from liability as strongly as the present verdict does. If the definition was amended to 

clearly state that insane defendants should be treated as not guilty, this would better protect 

defendants. Despite this, the proposed verdict accompanied by a definition communicates 

that an insane defendant factually committed a crime against a victim, but they are not 

liable because of their insanity.  

The Bill has sought to balance the granting of notification and submission opportunities 

with maintaining the privacy and dignity of insane defendants. The Bill avoids issues of 

the unjustified intrusion of insane defendants’ privacy and acknowledges a defendant’s 

right to privacy by excluding the provision of a patient’s medical certificates as part of the 

notification process. At first reading, the Bill would have amended s 77 of the Mental 

Health (Compulsory Assessment and Treatment) Act 1992 to require clinicians to send 

copies of clinical reviews of patients to the relevant victim if it had concluded that it was 

no longer necessary to detain the patient.98 The clause was removed at the Select 

Committee stage as it would have severely impeded patients’ privacy. The certificate 

would have included patients’ personal details and a summary of the clinician’s findings.99 

Removing this clause means that notifications to victims will not include detailed 

information about the patients’ progress or care but will instead concern only changes in 

status or movement. 

Additionally, the Bill maintains the privacy of insane defendants by moderating potential 

submissions. Submissions would be made to the Director of Mental Health, who can use 

their content to inform a report to the Minister of Health.100  Therefore, the Director can 

moderate submissions to ensure that they contain relevant content and are reasonably 

  
96 Set out at Part III A 2 of this paper. 
97 Rights for Victims of Insane Defendants Bill, above n 80, at cl 3A. 
98 Rights for Victims of Insane Defendants Bill 2019 (129-1), cl 9.  
99 Mental Health (Forms) Regulations 1992, reg 4. 
100 Rights for Victims of Insane Defendants Bill, above n 80, at cl 8B.  
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written before reaching the ultimate decision-maker. This will avoid the possibility of 

arbitrary detention fuelled by a particularly emotive or persuasive submission, for example. 

Additionally, the Bill adds s 50C to the Mental Health (Compulsory Assessment and 

Treatment) Act 1992,101 which specifies what the victim’s submission should focus on.102 

The Bill, therefore, grants victims notification and submission rights while ensuring that 

notification does not provide unnecessarily personal information, and that submissions are 

moderated and guided. 

Finally, the Bill seeks to avoid instrumentalist critique in relation to victim impact 

statement reform. The proposed reform requires insane defendants to be included in the 

definition of “offender” in the VRA. To do so, the Bill adds sub-clauses to the relevant 

definitions that specifically reference the “proven but insane” verdict. This avoids labelling 

insane defendants as convicted but still classifies them as an offender. By adding 

subclauses to the definitions, rather than including such defendants in the general 

definition, this makes plain that an insane defendant has not been convicted. However, the 

continued effective protection of defendants could be strengthened by the subclauses 

explicitly stating that insane defendants are offenders only for the purposes of the VRA. 

 Instrumentalism Discussion 

The Bill does not totally avoid issues of instrumentalism. It has the potential to disrupt parts 

of the insanity defence and the underlying principle that insane defendants are not guilty. 

However, the extent of possible instrumentalist critique has been significantly limited by 

the attempts of drafters to preserve the defence and could be limited further with subtle 

improvements. The Bill proposes to reform existing structures by amending definitions and 

granting rights in moderation, rather than aiming to upheave the system fundamentally and 

radically. While the future of the Bill is unclear because of the instrumentalist issues that 

remain, it is admirable and worth noting that the drafters of the Bill have significantly 

limited the potential for this type of critique. This mindful drafting has decreased the 

potential risks presented by instrumentalism and hence allows for the benefit of the 

therapeutic reform to be focussed on.  

 

  
101 Rights for Victims of Insane Defendants Bill, above n 80, at cl 8B. 
102 The submission should focus on the victims’ concerns about risks to their safety (or that of immediate 

family) if the patient’s leave were to be approved. Submissions can also suggest how such risks could be 

limited. The Bill also inserts s 50F to the Mental Health (Compulsory Assessment and Treatment) Act 1992, 

which would ensure that information submitted by a victim is not to be passed on to the special patient. 
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VI The Bill’s Contribution to Therapeutic Jurisprudence 

The Bill proposes an extension of victims’ rights in Aotearoa by granting victims of insane 

defendants rights comparable to those received by other victims. This aims to support 

rehabilitation, and subsequently, the Bill and its surrounding discourse are valuable to both 

domestic and international therapeutic jurisprudence. 

 The Bill is Therapeutic 

The Bill is therapeutic because the rights and opportunities it would grant have been found 

to be rehabilitative. The Bill seeks to support victims in feeling more validated, being 

informed, having the ability to advocate for one’s needs and the opportunity to express 

one’s perspective and experience. These goals are rehabilitative because it has been well 

established that giving victims “voice, validation and respect” has therapeutic potential.103 

Being a victim of crime is a disempowering experience that can lead to emotional and 

psychological harm.104 Victims report feeling that their autonomy, sense of dignity, and 

sense of safety in the community have been disrupted by their experience of crime.105 

Aiming to address these losses can support rehabilitation.106 

Validating and vindicating victims is valuable to their rehabilitation.107 For victims to 

recover, it is imperative that they feel that the harm they have suffered is recognised and 

that the blame is attributed to someone. Failing to attribute blame can result in its projection 

onto other sources, such as the victim themselves.108 Amending the verdict that insane 

defendants receive will provide victims both with validation and vindication, as it will 

make plain that the defendant did commit a crime against the victim. Additionally, victim 

support workers and other criminal justice staff have reported that victims’ experiences 

being recognised and respected is therapeutic.109 

It is important that victims feel safe.110 Victims who have had a crime committed against 

them may feel vulnerable and need their safety reaffirmed. Notifying and allowing 

submissions from victims will both provide them with information and allow for advocacy. 

  
103  Timmins, above n 8, at 129. 
104 Heather Strang Repair or Revenge: Victims and Restorative Justice (Oxford University Press, New York, 

2002) at 18. 
105 Strang, above n 104, at 18-19; Chris Marshall Compassionate Justice (Wipf and Stock Publishers, 

Oregon, 2012) at 87. 
106 Strang, above n 104, at 18. 
107 Wemmers, above n 22, at 181; Chris Marshall “Pathway to Healing: understanding and responding to the 

needs of victims” (Victoria University of Wellington, Pipitea Campus, Wellington, 12 November 2020).  
108 Marshall, above n 107. 
109 Wemmers, above n 22, at 172-173. 
110 Marshall, above n 107. 
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It has been found that victims feel most satisfied with police processes when they 

frequently receive information and are engaged with.111 While the health system is a 

different environment to police processes, the reality that victims appreciate being 

informed is relevant. Updating victims about their defendant will support victims in feeling 

safe in the community because it will remove the risk that they could unexpectedly meet 

the defendant. The opportunity to advocate for one’s needs is important in the rehabilitation 

process, as it helps to reaffirm a victim’s feeling of autonomy. Therefore, the opportunity 

to communicate via submission whether they feel unsafe and how this could be ameliorated 

would be empowering. Many victims report feeling that their aggressor has taken away 

their sense of control. Personal advocacy and the opportunity to affirm personal autonomy 

encourages the taking back of this control.112  

Finally, victim impact statements support rehabilitation because they allow the victim the 

opportunity to express how they have been impacted. Victims and defendants alike are 

most satisfied when they have the opportunity to express their opinions and feelings, and 

have them meaningfully considered.113 Without the opportunity for a victim to express 

themselves, the court process can be “offender-centric”114 and thus limit the potential 

rehabilitative effect on the victim.115 The opportunity to participate in the court processes 

supports restoration because it reduces feelings of alienation from the process.116 

Additionally, expressing one’s experience in an environment where this will be 

acknowledged and affirmed contributes to restoring the victim’s sense of dignity and 

autonomy.117 Providing victims of insane defendants the right to give a victim impact 

statement will allow victims an opportunity to communicate their feelings to the court and 

the insane defendant. 

Therefore, the Bill is therapeutic because it supports victims’ rehabilitation by aiming to 

remedy some of the consequences of victimisation. The Bill aims to validate victims and 

reaffirm their sense of autonomy and dignity that may have been diminished by the 

experience of crime.  

  
111 Strang, above n 104, at 11. 
112 Wemmers, above n 22, at 172. 
113 Timmins, above n 8, at 129. 
114 Bentley-Beckham, above n 44, at 13. 
115 Timmins, above n 8, at 129. 
116 Strang, above n 104, at 12. 
117 Marshall, above n 107. 
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 Domestic Therapeutic Jurisprudential Discussion 

The Bill and its surrounding discourse are therefore valuable to therapeutic jurisprudence. 

It has demonstrated the need for ongoing discussion about the protection and mandate of 

victims’ rights in Aotearoa. Parliament has strongly supported the Bill’s goals and 

principles. Despite the Bill being returned to the Justice Select Committee, the support is 

nevertheless encouraging, as it shows a desire to widen the scope of victims’ rights in 

Aotearoa. 

The Bill demonstrates that there are improvements to be made to the existing statutory 

victims’ rights framework, as there are spaces in which victims’ rights are not yet protected 

or prioritised. The Bill draws attention to the disparity between victims of insane and sane 

defendants, but in doing so, highlights an overarching disparity. The legal status of victims 

in Aotearoa and their eligibility for the victims’ rights scheme is dependent on the status 

of their defendant, rather than their own experience of victimisation. There is, therefore, a 

disparity between rights received by victims of convicted offenders and all other victims 

whose aggressor is not convicted. Victims of insane defendants fall into the latter category, 

along with many others, such as victims of crimes that are not reported, victims who are 

not believed, and victims whose defendants’ acts did not strictly meet the elements of an 

offence. The victims’ rights scheme in Aotearoa does not presently acknowledge this and 

thereby undermines the victimisation and subsequent needs of these people. All victims 

have rehabilitative needs, independent of the guilt or conviction of their aggressor. The 

disempowering experience of victimisation and the subsequent needs for rehabilitation 

does not depend on the liability of the defendant. Eligibility for the victims’ rights scheme 

should revolve around the experience of crime rather than an offender’s status. The 

scheme’s priority must be to meet the needs of all victims of crime.  

The Bill is therefore valuable to therapeutic jurisprudence in Aotearoa because it highlights 

a fundamental issue of eligibility in the victims’ rights scheme. Although the Bill is 

troubled by instrumentalist critique, it brings the needs of victims and the current failings 

of the victims’ rights scheme to the forefront of discussion. It is hoped that the Bill’s 

illumination of this issue for one type of victim provides scope for future reform that 

supports the rehabilitation of all victims.  

 Contribution to International Discourse 

The Bill is further valuable to therapeutic jurisprudence because it provides unique 

discussion concerning the impact a verdict can have on a victim. The discussion of the 

appropriate verdict for insane defendants is evident in numerous common law jurisdictions. 

However, the impact such a verdict has on victims is not a paramount concern. The Bill 
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demonstrates an opportunity to encourage international onlookers to consider the 

experience of victims in this context.  

The verdict received by insane defendants in Canada is “not criminally responsible on 

account of mental disorder.”118  This verdict is similar to that proposed by the Bill in that 

it does not use the guilty or not guilty language. The Canadian insanity law has been 

recently reviewed, but this did not concern the verdict’s impact on victims. In the United 

Kingdom, insane defendants are “not guilty by reason of insanity.” In 2013 the United 

Kingdom Law Commission conducted a review of the insanity scheme, which included a 

discussion of the impact on victims, but this did not concern how victims could be affected 

by a verdict.119 In 2007 the Western Australian Law Reform Commission considered the 

issue of an appropriate verdict to give to insane defendants as a part of its review of the law 

of homicide.120 The existing insanity verdict is “not guilty on account of unsoundness of 

mind,” and the Commission discussed the potential of reforming the verdict to “guilty but 

mentally impaired” or “not guilty by reason of impairment.”121 This shows the state 

grappling with the issue of how to communicate that an insane defendant is not liable but 

factually committed a crime. This discussion did not concern the impact this could have on 

victims.  

There is international interest in the issue of the appropriate verdict to allocate to insane 

defendants. While there is concern about how victims are impacted by the insanity scheme, 

there is not substantive discussion on how the verdict itself affects victims. The New 

Zealand discussion is unique and thus demonstrates a further element to consider when 

evaluating the insanity scheme. It is hoped that the discourse surrounding the Bill will 

promote similar victim-centric discussion internationally and thus expand the focus of 

victims’ rights further.  

 

VII  Conclusion 

The Bill highlights the value of extending the provision of victims’ rights in Aotearoa. 

Allowing victims of insane defendants the rights they would have received had their 

defendant been sane is valuable because it supports their rehabilitation. While the risk of 

  
118 Canadian Department of Justice “The Review Board Systems in Canada: An Overview of Results from 

the Mentally Disordered Accused Data Collection Study” (7 January 2015) 

<www.justice.gc.ca/eng/index.html>.  
119 Law Commission “Criminal Liability: Insanity and Automatism, a Discussion Paper” (23 July 2013) 

<https://www.lawcom.gov.uk> at 14. 
120 Western Australian Government “Project 97 Final Report – Chapter 5 Mental Impairment Defences” 

(September 2007) <https://www.wa.gov.au/government/publications>.  
121 Western Australian Government, above n 120, at 239. 

http://www.justice.gc.ca/eng/index.html
https://www.lawcom.gov.uk/
https://www.wa.gov.au/government/publications
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undermining the protections afforded by the insanity defence is not resolved, its extent has 

been significantly limited by drafting that was mindful of this issue. It could also be further 

lessened by subtle changes. The Bill presents a valuable discourse on the need to prioritise 

supporting the rehabilitation of victims. While the justice system alone cannot rehabilitate 

victims, the Bill demonstrates that the system can better support their rehabilitation by 

catering to some of their needs.  

The Bill also demonstrates that legislation and legal principles are not static; they can be 

reformed and improved to solve problems. Traditions and orthodoxy are valued in the legal 

system because they avoid arbitrary action, create certainty and ensure the equal 

application of rules. However, there is value in flexibility and moderated reform. While the 

Bill has not necessarily struck a perfect balance between orthodoxy and reform, it 

demonstrates that such issues can be limited when drafters are mindful of this risk. 

The Bill is encouraging to therapeutic jurisprudence because it shows the importance of 

prioritising the rehabilitation of all harmed people. The sentiment surrounding this Bill 

affirmed that insane defendants and victims alike are vulnerable people entitled to 

treatment and support. The Bill’s goal was not to take rights such as privacy or the ability 

to be exculpated away from insane defendants to remedy the discrepancy between victims. 

Rather, the Bill seeks to maintain the protections that insane defendants are entitled to and 

grant rights to victims alongside these. It is hoped this encourages future reform to the 

victims’ rights scheme that addresses the issue of eligibility for the scheme. All people who 

have been victimised should have the opportunity to experience the rights afforded by the 

scheme, independent of the liability of their offender. All parties involved in the criminal 

law have been impacted by the experience of crime in some way and have subsequent 

needs. The law must acknowledge this and learn to meet the needs of the people it serves.  
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