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Abstract  

Recent decisions from the Supreme Court in Madsen-Ries v Cooper (Debut Homes) and 

the Court of Appeal in Yan v Mainzeal have provided welcome clarification on the 

approach to the calculation of relief under s 301 to remedy a breach ss 135 and 136. This 

paper discusses the cases of Debut Homes  and Mainzeal. It outlines what the insolvent 

trading duties are and how a piecemeal legislative process has led to the state they are in. 

It also considers the policy rationale behind ss 135 and 136; looking at what harms the 

sections aim to prevent. This paper suggests how a future court, following Debut Homes 

and Mainzeal, should approach the question of calculating relief for a breach of the 

insolvent trading duties under s 301. Relief for a breach of s 135 should be calculated 

through the starting point of the net deterioration in the company’s financial position. 

Relief for a breach of s 136 breach should be calculated by reference to the new debts 

entered in breach of the duty. This approach upholds the purposes of the sections and is a 

welcomed development in the law. Shortcomings remain in the approach however as the 

scope of discretion available to the courts to alter the quantum of relief and the relevance 

of causation, culpability and duration remains uncertain, it is unfair the relief ordered is 

paid to the company rather than the harmed creditors and, whether a court should consider 

the breaches separately or in combination is uncertain. 

 

Key words: “directors’ duties”, “insolvent trading”, “calculation of relief”  
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I Introduction 

In the 2020 decision in Madsen-Reis v Cooper (Debut Homes), the Supreme Court for the 

first time substantively considered the directors’ duties in ss 135 and 136 (referred to as the 

insolvent trading duties) of the Companies Act 1993 and how the amount of relief to be 

granted (in other words, the amount the person in breach must pay to the company) should 

be assessed under s 301.1 The Court of Appeal then revisited this issue in the 2021 decision 

in Yan v Mainzeal (Mainzeal).2 The remedies for a breach of these duties have been 

described as “misunderstood and much maligned”.3 Since their inception, they have been 

criticised for their lack of applicability to the business environment.4 Prior to these 

decisions, the accepted approach to calculation of the appropriate amount of relief was to 

consider the three factors of causation, culpability, and duration.5 However, the Courts took 

a more nuanced approach in these two recent cases, developing the law in this area in 

significant ways. 

This paper considers how the amount the person (commonly a director) will be ordered to 

pay under s 301 for a breach of the insolvent trading duties is likely to be assessed following 

Debut Homes and Mainzeal and whether this has set the law on a tenable path. Parts two 

and three summarises the decisions in each of Debut Homes and Mainzeal. Part four 

outlines the relevant Companies Act 1993 provisions. Part five considers how the amount 

ordered to be paid under s 301 has been assessed previously and how it is likely to be 

assessed following these important decisions. Part six discusses the shortcomings that 

remain in the approach post Debut Homes and Mainzeal. 

  
1 Madsen-Ries v Cooper [2020] NZSC 100 [Debut Homes]. 
2 Yan v Mainzeal Property and Construction Ltd (in liq) [2021] NZCA 99 [Mainzeal]. 
3 Chris Noonan and Susan Watson “Rethinking the Misunderstood and Much Maligned Remedies for 

Reckless and Insolvent Trading” (2004) 21 NZULR 26 at 26. 
4 Roderick Deane “Besieged by Duties’: Will the new Companies Act work for directors?” (paper presented 

to the Company Law Conference, February 1994) at 3. 
5 Mason v Lewis [2005] 3 NZLR 225 (CA) at [110]. 



5  

 

II Debut Homes 

A Facts6 

Mr Cooper was the sole director of Debut Homes (Debut), a property development 

company. He and his wife were the only shareholders. The company was placed into 

liquidation in March 2014, following which liquidators commenced proceedings against 

Mr Cooper for breaches of his directors’ duties. Since 2009, Debut had been balance-sheet 

insolvent. It was continuously supported by shareholder advances enabling it to pay its 

debts as they fell due. Debut was also financed from two outside financiers whose loans 

were secured by mortgages over Debut’s assets and personal guarantees given by the 

Coopers.  

Towards the end of 2012 the company’s financial difficulties had become pressing and 

unavoidable. In mid-October 2012 settlement occurred for two property sales, incurring a 

GST output tax debt due 30 November 2012. The majority of the proceeds were used to 

reduce one of the financier’s debt. Following a 6 November 2012 meeting with Debut’s 

accountant, Mr Cooper decided to wind down the company, but not until after completing 

and selling its remaining four properties. The High Court found that at that meeting, Mr 

Cooper became aware that his plan to continue trading would result in a GST deficit of 

over $300,000.7 

Nonetheless, Mr Cooper carried out his winding down trading of Debut. This included 

receiving additional outside financing to complete the projects, which was secured over 

assets owned by Mrs Cooper, and taking an additional loan from the L & T Cooper Family 

Trust (the Trust), which was controlled by the Coopers. The Trust’s loan was secured by a 

general security agreement (GSA) over Debut’s assets. Over the next 18 months, Mr 

Cooper worked without pay completing and selling the projects. These sales all incurred 

obligations to pay GST output tax to Inland Revenue. No portion of the GST debt was paid, 

including from the October 2012 settlements. The majority of proceeds from the sales were 

used to satisfy the secured and personally guaranteed liabilities of the outside financiers as 

  
6 Debut Homes, above n 1, at [8]–[26]. 
7 At [14] and nn 9. 
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well as repaying part of the Trust loan. In March 2014, Debut was placed into liquidation 

on Inland Revenue’s application. 

B Issues 

The High Court held Mr Cooper had breached ss 131(1), 135(b) and 136 of the Companies 

Act (the Act).8 It ordered Mr Cooper to contribute $280,000 to the sum of Debut’s assets.9 

Furthermore, under s 299(1), the High Court set aside the Trust’s GSA over Debut’s assets 

in part; setting aside the GSA only against the amounts Mr Cooper was ordered to pay to 

the liquidators under s 301.10 

The Court of Appel allowed Mr Cooper’s appeal against the High Court’s findings on ss 

131, 135 and 136 and the relief ordered under s 301.11 

The liquidators were granted leave to appeal on the question of whether the Court of Appeal 

was correct to allow the appeal.12 The issues for the Supreme Court to decide were: whether 

Mr Cooper was in breach of ss 131, 135 or 136 of the Act, whether s 138 provided a 

defence, whether the GSA between the Trust and Debut should be set aside in part under s 

299 and if Mr Cooper did breach his directors’ duties, what was the appropriate amount of 

relief to order under s 301?13 The last issue is the focus of this paper. 

C Section 135 

The High Court had found that Mr Cooper, as the sole director, caused Debut’s business to 

be carried on in a manner that created a substantial risk of serious loss to its creditors and 

to Inland Revenue specifically, in breach of s 135(b).14 The decision to continue trading 

  
8 Debut Homes Ltd (in liq) v Cooper [2018] NZHC 453 at [142]. 
9 At [143]. 
10 At [133]. 
11 Cooper v Debut Homes Ltd (in liq) [2019] NZCA 39 at [96]–[99]. 
12 Madsen-Ries v Cooper [2019] NZSC 59. 
13 Debut Homes, above n 1, at [3]. 
14 Debut Homes Ltd (in liq) v Cooper, above n 8, at [54]–[56]. 
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meant Inland Revenue was exposed to a substantial risk of not being paid its GST debt of 

over $300,000.15  

The Court of Appeal held Mr Cooper did not breach s 135(b), as his decision was a 

“perfectly sensible business decision” that was likely to increase overall return compared 

to an immediate liquidation.16 Mr Cooper’s good faith and belief continued trading would 

generate surpluses to satisfy Inland Revenue’s debt meant the Court was not satisfied s 

135(b) was breached.17 

The Supreme Court upheld the High Court’s finding of fact that Mr Cooper knew from 

November 2012 a GST shortfall would result from continued trading.18 There was not 

merely a substantial risk of serious loss to creditors, it was a certainty for Inland Revenue. 

The Court considered a director could not escape s 135 liability because their trading would 

benefit some creditors at the expense of others, even if the overall deficit would improve; 

creditors could not be compartmentalised. The Court placed emphasis on the context of the 

provision and the statutory scheme of the Act.19 The Act, said the Court, provides formal 

and informal mechanisms that can be invoked in insolvency situations and Mr Cooper 

could have explored them to avoid breaching s 135(b).20 

D Section 136 

The High Court had found the October 2012 property sales were not in breach of s 136 as 

it was not until early November 2012 that there was clear evidence Mr Cooper knew there 

would be GST shortfalls after completing the projects.21 However, it considered that after 

November 2012 there was a deliberate strategy for Inland Revenue to carry the risk of the 

  
15 At [55]. 
16 Cooper v Debut Homes Ltd (in liq), above n 11, at [61]. 
17 At [61]. 
18 Debut Homes, above n 1, at [70]. 
19 At [75]. 
20 At [76]. 
21 Debut Homes Ltd (in liq) v Cooper, above n 8, at [36]. 
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shortfall, with no reasonable belief the GST debt would be paid as it fell due.22 This was 

found to breach s 136. 

The Court of Appeal considered that s 136 focuses on director’s agreeing to incur an 

obligation.23 The GST debt owed to Inland Revenue was incidental to the property sale 

agreements and not an agreement entered into.24 The debt was not, said the Court, of the 

type that s 136 is concerned with and thus no breach was found. 

The Supreme Court disagreed with the Court of Appeal’s framing of “agree” in s 136. The 

object of the section, said the Supreme Court, is merely the incurring of obligations without 

a reasonable belief the company can perform them and is not limited to “direct contractual 

obligations”.25 Given Mr Cooper’s “active and direct role” in the sales, he agreed to incur 

the obligation.26 

The Supreme Court held Mr Cooper knew his continued trading would cause a shortfall, 

thus he had no reasonable grounds to believe the obligation could be met when it was 

incurred.27 Mr Cooper breached s 136 in respect of the GST obligation, as well as in relation 

to trade creditors left outstanding at liquidation that were incurred when it was clear they 

would not be paid.28 

E Section 131 

The final directors’ duty Mr Cooper was held liable for was the good faith and best interests 

s 131(1) duty. The High Court had held that Mr Cooper breached the duty in two regards. 

Firstly, he used the funds from the sales to pay down secured debts for which Mr Cooper 

(and his wife and Trust) had personally guaranteed and was not acting in good faith by not 

  
22 At [40]. 
23 Cooper v Debut Homes Ltd (in liq), above n 11, at [67]. 
24 Cooper v Debut Homes Ltd (in liq), above n 11, at [68]. 
25 Debut Homes, above n 1, at [91]. 
26 At [92]. 
27 At [95]. 
28 At [96]. 
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considering the interests of all creditors.29 Secondly, by doing so, Debut incurred a large 

tax debt with no means of paying, thus Mr Cooper put his own interests above Debut’s.30 

Similar to the reasoning for s 135, the Court of Appeal considered Mr Cooper’s actions to 

be a “reasonable commercial course”.31 An immediate liquidation would have resulted in 

a larger deficit and loss for creditors.32 Mr Cooper acted in good faith and, in his belief, the 

best interests of the company. Any benefit to him was incidental.33 

The Supreme Court confirmed the s 131 duty was wholly subjective, based on its wording, 

history, and the Court’s reluctance to second-guess business decisions.34 The duty included 

a relevant qualification that the duty would be breached, “where, in an insolvency or near-

insolvency situation, there is a failure to consider the interests of creditors”.35 Mr Cooper 

failed to consider the interests of all creditors while Debut faced financial difficulties, 

focusing instead on a subset. Thus, the Supreme Court found he breached s 131 in the two 

regards the High Court found.36 

F Section 138 

Mr Cooper argued that s 138 provided a defence to his breach of directors’ duties. He 

argued that he had reasonably relied on his accountant’s advice that he could trade out of 

Debut’s difficulties. The High Court doubted whether s 138 is properly characterised as a 

defence, “because if it was reasonable to rely on professional advice, that will go against a 

breach of duty”.37 Further, the accountant’s advice here was vague and not of the type 

covered by s 138.38 

  
29 Debut Homes Ltd (in liq) v Cooper, above n 8, at [50]. 
30 At [50]. 
31 At [60]. 
32 Debut Homes Ltd (in liq) v Cooper, above n 8, at [57]. 
33 At [60]. 
34 Debut Homes, above n 1, at [112]. 
35 At [114]. 
36 At [116]. 
37 Debut Homes Ltd (in liq) v Cooper, above n 8, at [58]. See also Law Commission Company Law: Reform 

and Restatement (NZLC R9, 1989) at 121. 
38 At [63]. 
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The Court of Appeal did not need to consider s 138 as it found Mr Cooper did not breach 

his duties. It did note, however, that s 138 was unlikely to be satisfied as the nature of the 

advice did not fall within s 138.39 

The Supreme Court agreed the advice was generalised and not within s 138’s scope.40 It 

did not consider whether s 138 properly operated as a defence. 

G Trust GSA 

The Supreme Court agreed with the High Court that allowing Mr and Mrs Cooper to 

indirectly regain the compensation awarded to the company because of the Trust’s GSA 

would frustrate the purpose of the claim.41 The Court reinstated the order under s299(1) 

that the GSA be set aside in part, to the extent of the amount Mr Cooper was ordered to 

pay to the liquidators.42 

H Relief 

At liquidation, Debut had a total deficit of ~$889,000, consisting of $400,000 owed to Mr 

and Mrs Cooper (half of which was owed indirectly through the Trust), trade creditor debts 

of ~$29,000 and a GST debt (including interest and penalties) of ~$450,000. 

The High Court had approached the question of appropriate “compensation from the 

starting point of debts incurred (and not paid) between the breach date and the date of 

liquidation”, a figure of approximately $316,000.43 Section 301 grants relief “as the court 

thinks just”.44 In exercising its discretion, the High Court emphasised Mr Cooper’s 

relatively low level of culpability, his 18 months of unpaid work and that the Trust had not 

been repaid all of the funds lent to complete the projects.45 In recognition of these factors, 

  
39 Cooper v Debut Homes Ltd (in liq), above n 11, at [77]. 
40 Debut Homes, above n 1, at [127]. 
41 Debut Homes, above n 1, at [140]. 
42 At [142]. 
43 Debut Homes Ltd (in liq) v Cooper, above n 8, at [79]. 
44 Companies Act 1993 s 301(1)(b)(i) and (ii).  
45 Debut Homes Ltd (in liq) v Cooper, above n 8, at [84]. 
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the Court reduced the relief by $80,000, however, it also added half of the accrued GST 

interest and penalties, reaching a total compensation amount of $280,000. 

Given the Court of Appeal’s finding that Mr Cooper had not breached his directors’ duties, 

it was unnecessary for them to consider the appropriate level of relief under s 301.46 

The Supreme Court considered that “the appropriate relief must respond to the duty or 

duties actually breached”.47 Section 301 provides for restitutionary relief under s 

301(1)(b)(i) or compensatory relief under s 301(1)(b)(ii). Section 301(1)(b)(i) allows for 

an order to “repay or restore the money or property”. This was held to include restoring the 

company to the position it would have been in absent the breach of duty.48 Furthermore, 

the Court held that a breach of the statutory directors’ duties (the insolvent trading duties 

in ss 135 and 136 as opposed to the fiduciary ss 131 and 137) can be remedied through 

restitution.49 The Court noted, however, that there might not be “such a dichotomy between 

restitution and compensation”, as restitution could be seen as a type of compensation.50 

Following these principles, the Supreme Court outlined that: 

 relief for a breach of s 131 depends on the nature of the breach,51  

 relief for a breach of s 135 is usually assessed by looking at the net deterioration in 

the company’s financial position, from the breach date to actual liquidation,52 

 relief for a breach of s 136 is best remedied through a restitutionary reversal of harm 

to the company and,53 

 in cases of multiple breached duties, relief “must be tailored towards the 

combination of breaches found”.54 

  
46 Cooper v Debut Homes Ltd (in liq), above n 11, at [94]. 
47 Debut Homes, above n 1, at [160]. 
48 Debut Homes, above n 1, at [157]. 
49 At [160]. 
50 At [161]. 
51 At [163]. 
52 At [164]. 
53 At [165]–[166]. 
54 At [162]. 
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In Mr Cooper’s case, the Court considered in response to the combination and nature of his 

breaches of ss 131, 135 and 136, a restitutionary measure of relief was most appropriate.55 

The Court did not approach the question of relief by considering each breach separately 

despite finding different basis to assess relief under each of them.  

Their Honours agreed with the High Court’s starting point (referred to as the ‘new debt’ 

approach) and thus did not need to consider whether there was any net deterioration at all. 

They agreed the High Court’s allowance for Mr Cooper’s unpaid work, (lack of) culpability 

and injection of funds was an acceptable use of the Court’s discretion.56 Mr Cooper was 

accordingly ordered to contribute $280,000 to Debut’s assets under s 301 of the Act based 

on the new debts Debut incurred after the duty breach date in early November 2012. In its 

analysis of Mr Cooper’s actions, the Supreme Court emphasised the fact that Mr Cooper 

knew a shortfall would result from his continued trading, he had a deliberate strategy to 

place the shortfall on Inland Revenue and he was not trying to trade out of the financial 

difficulty as he intended to wind down the company. 

III Mainzeal 

A Facts57 

Mainzeal was a large New Zealand construction company. In 1995 it was wholly acquired 

by overseas owners and placed into a group company structure (the Group).58 Following 

the acquisition, funds were borrowed from Mainzeal, ultimately being paid to its parent 

company and used to assist other companies within the Group.59 The structure of the 

borrowing meant recoverability by Mainzeal was reliant on the ability and willingness of 

its parent to meet the obligations.60 Mainzeal was only provided with “letters of comfort” 

informally assuring the Board of repayment and support should Mainzeal get into financial 

  
55 At [167]. 
56 Debut Homes, above n 1, at [171]. 
57 Mainzeal, above n 2, at [13]–[194]. 
58 At [15]. 
59 At [37]. 
60 At [37]. 
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difficulties.61 The loans were not legally enforceable against the parent. Further, as the 

parent company was based in China, that country’s foreign exchange control regime meant 

repayment would have been difficult.62 

Following a 2008-2009 Group restructure, Mainzeal and its ultimate holding company’s 

relationship became more remote.63 Auditors and directors noted concern around this time 

about Mainzeal’s capitalisation and balance sheet solvency.64 The company was balance 

sheet insolvent but for informal expressions of support from a related company that did not 

have sufficient financial assets.65 In early 2011, Ernest & Young raised further concern in 

a report to the Board over Mainzeal’s financial position and the difficulties of relying on 

Group support.66  

During 2012, Mainzeal suffered cashflow problems due to issues with supply of materials 

and payment disputes with a large customer.67 There was pressure on Mainzeal to receive 

urgent and significant capitalisation from the Group, which was not provided. In early 

2013, the position became so severe that Mainzeal’s primary lending facility BNZ refused 

to continue to support the company, triggering a liquidation.68 

B Issues 

At liquidation there was a ~$110 million shortfall in assets available to satisfy creditors’ 

claims.69 The liquidators pursued claims against the directors for breaches of ss 135 and 

136. 

  
61 At [46]. 
62 At [40]. 
63 At [62]. 
64 At [53]. 
65 Mainzeal, above n 2, at [84]. 
66 At [136]. 
67 At [155]. 
68 At [184]. 
69 At [3]. 
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The High Court had held the directors liable for a breach of s 135 but not liable under s 

136. To compensate the s 135 breach, it ordered the directors to pay the Company ~$36 

million.70 Both the directors and the liquidators appealed this decision. 

The Court of Appeal was faced with the questions of whether the directors had breached 

ss 135 or 136 and if so, what level relief was appropriate?71 

C Section 135 

The High Court had considered that the directors were in breach of s 135 from early 2011 

till Mainzeal’s liquidation.72 They had continued trading while balance sheet insolvent as 

Group support and loan repayment was not realistically possible. They faced a risky trading 

environment due to the dispute with Siemens, potential leaky buildings claims and recent 

poor trading performance. Thus, carrying on business-as-usual created an unreasonable 

level of risk to creditors.73 

The Court of Appeal agreed. They considered the directors’ decisions to continue trading 

as business-as-usual created unreasonable risk to Mainzeal’s creditors.74 The inter-group 

loans were likely unrecoverable, and it was not reasonable to rely on informal group 

support in these circumstances.75 Thus, the directors carried on Mainzeal’s business in 

breach of s 135. 

D Section 136 

The High Court had held that s 136 claims needed to focus on specific transactions agreed 

to by directors. The liquidators’ case as pleaded did not identify specific transactions.76 

Thus, there was no breach of s 136. 

  
70 At [3]. 
71 At [431]. 
72 At [383]. 
73 Mainzeal, above n 2, at [381].  
74 At [443]. 
75 At [446]. 
76 At [385]–[391]. 
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The Court of Appeal disagreed. It considered s 136 was not confined to specific obligations 

but instead could include projects and the general trading of a business.77 Mainzeal entered 

into four major, long-term projects during the relevant breach period, generating 

obligations with long horizons. It was not reasonable to believe these would be met given 

the circumstances and risks to the company.78 Further, short-term obligations incurred in 

the second half of 2012 were actually unpaid at liquidation and, given the financial situation 

at that time, directors could not have reasonably believed they would be met.79 There was 

a risk of Mainzeal failing at any time in the second half of 2012. 

E Relief 

The High Court had assessed relief for the breach of s 135 from the starting point of the 

entire deficiency at liquidation. It was not a typical s 135 case where continued trading 

occurred after a point where the company should otherwise have been liquidated. It was 

considered a case where, absent the breach of the directors, Mainzeal would have been 

properly capitalised and would not have failed.80 It took the ~$110 million outstanding at 

liquidation and used the Court’s discretion to grant generous allowances to the Directors, 

holding them liable for $36 million (one liable for the entire $36 million, others jointly with 

the first up to $6 million each).81 

The Court of Appeal considered the entire deficiency approach was not available in this 

case. Had Mainzeal been liquidated at the breach date in early 2011, there would have been 

a shortfall as substantial Group company support was unlikely, but the directors would not 

have been liable for the shortfall as it was not caused by their breach of duty.82 It was also 

procedurally unfair for the High Court to make this finding as it was not pleaded.83 

  
77 At [459]. 
78 At [544]. 
79 At [475]. 
80 Mainzeal, above n 2, at [408]. 
81 At [410]. 
82 At [542]. 
83 At [542]. 
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The correct approach, said the Court of Appeal, to the s 135 breach was to consider the net 

deterioration in Mainzeal’s financial position between the breach date and the liquidation.84 

The Court of Appeal agreed with the High Court’s finding that despite trading losses, the 

Group support that did flow in during the relevant period meant there was not a net 

deterioration in fact.85 Thus, despite the s 135 breach, there was no harm to compensate. 

For s 136 however, the Court of Appeal followed Debut Homes in finding the net 

deterioration approach is not the appropriate measure.86 The Court approached the question 

of s 136 relief on the basis of new debt incurred in breach of s 136 that was outstanding at 

liquidation. The relevant new debt was that incurred from the four long-term major projects 

entered into during the breach period and short-term debts outstanding incurred after mid-

2012.87 

The Court of Appeal did not have the evidence before it to determine the quantum of relief 

based on a new debt approach. It remitted the question to the High Court.88 Further, it 

remitted the question of how much discretion the courts have under s 301 for reducing 

relief from the new debt starting point.89 

IV Sections 135 and 136 of the Companies Act 1993 

A Legislation 

1 Section 135 

135 Reckless trading 

A director of a company must not— 

(a) agree to the business of the company being carried on in a manner likely to 

create a substantial risk of serious loss to the company’s creditors; or 

  
84 At [542]. 
85 At [517]. 
86 At [530]. 
87 Mainzeal, above n 2, at [544]. 
88 At [538]. 
89 At [538]. 
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(b) cause or allow the business of the company to be carried on in a manner likely 

to create a substantial risk of serious loss to the company’s creditors. 

The section title states the section is aimed towards reckless trading. Reckless does not 

appear in the wording of the section. The focus is on imposing a positive obligation on 

directors to ensure the business is not exposing creditors to certain risks.90 Commentators 

have suggested the section is better framed as “a duty not to mismanage the assets of a 

company in a way that harms the creditors of the company”.91 The section’s focus is on the 

existing creditors of the company. It considers the creditors as a whole rather than whether 

any subsets would be better off.92 This contrasts with s 136 which focuses on new creditors, 

as explained below. 

The section has been roundly criticised for its apparent lack of commercial and business 

reality.93 Of note, is its lack of ability to consider both risk and potential reward, the 

fundamental aspects of business decisions.94 The Court of Appeal has referred to the risk 

of “unduly deterring directors from taking business risk”.95 Also relevant is how much 

scope should be given to directors to take risks when attempting to trade out of 

insolvency.96 A former Supreme Court judge has suggested the Courts in practice should 

place a “judicial gloss…on the statutory language” to distinguish between legitimate and 

illegitimate business risks to mitigate the section.97 

2 Section 136 

136 Duty in relation to obligations 

  
90 Noonan and Watson, above n 3, at 51. 
91 At 52. 
92 Debut Homes, above n 1, at [72] and [164]. 
93 See Re South Pacific Shipping Ltd (in liq) (2004) 2 NZCCLR 8 (HC) at [128]; Deane, above n 4, at 3; Peter 

Watts “Directors’ Powers and Duties” (2nd ed, LexisNexis NZ Limited, Wellington, 2015) at 273. 
94 Deane, above n 4, at 3. 
95 Mason v Lewis, above n 5, at [46]. 
96 Re South Pacific Shipping Ltd (in liq), above n 93, at [125]. 
97 Terence Arnold “Directors’ Duties in an Insolvency or Near Insolvency Situation and Remedies Available 

to Creditors” (paper presented to the Judicial Colloquium, Hong Kong, September 2015) at [40].  
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A director of a company must not agree to the company incurring an obligation 

unless the director believes at that time on reasonable grounds that the company will 

be able to perform the obligation when it is required to do so. 

In contrast to s 135, s 136 focuses on new creditors to a company (or existing creditors 

increasing or creating new debts). It looks into individual creditors and their transactions 

with the company, but it can also include trading generally after a given point in time.98 

Similar to s 135, the section has been criticised from a business reality viewpoint.99 

Due to its legislative history and purpose (explained below), it has been suggested the 

section can be seen as a duty not to mislead creditors into doing business with the 

company.100 Despite their focus on the interests of creditors, both ss 135 and 136 are duties 

owed explicitly to the company.101 

B Legislative History 

Both ss 135 and 136 have predecessors in s 320 of the Companies Act 1955. The journey 

to the current sections under the Companies Act 1993 has been described as an 

“unsatisfactory course”102 and a “piecemeal method of law reform…produc[ing] a rather 

uncertain result”.103 Section 320 did not include duties owed to the company, instead it 

created a statutory right for liquidators to claim personal liability from directors if they had 

breached the section. The section only applied “in the course of the winding up of a 

company”.104 It was a self-contained section with an included remedy. 

  
98 Mainzeal, above n 2, at [280]–[283]. 
99 Deane, above n 4, at 3; Watts, above n 93, at 282. 
100 Noonan and Watson, above n 3, at 48. 
101 Companies Act 1993 s 169(3). 
102 David Tompkins, “Directing the Directors: The Duties of Directors under the Companies Act 1993” 

(1994) 2 Wai L Rev 13 at 26. 
103 At 27. 
104 Companies Act 1955 s 320. 



19  

 

1 Section 136 

As originally drafted, s 320(1) prohibited fraudulent trading. Breaches required actual 

dishonestly by directors. This fraudulent trading section, however, was interpreted and 

applied narrowly by the courts with a high standard of proof burden.105 This was amended 

in 1980 to broaden the scope of liability for directors. Section 136 of the Act has its direct 

predecessor in s 320(1)(a) of the Companies Act 1955, as amended in 1980. Section 

320(1)(a) applied if a director:106 

…did not, at the time the debt was contracted, honestly believe on reasonable grounds 

that the company would be able to pay the debt when it fell due for payment as well 

as all its other debts. 

This section appears to have a broader scope than the currently enacted s 136. It goes 

beyond the individual obligation being incurred to require the director to believe the 

company was solvent, as they must be able to meet all its other debts as well. 

As a part of the reforms leading to the Companies Act 1993, the Law Commission’s draft 

Bill clause 105(2) modified s 320(1)(a) with the intent to make directors liable when “they 

trade knowing the company to be insolvent”.107 Section 136 of the Companies Act 1993 

carried through the clause 105(2) wording.  

2 Section 135 

The predecessor to s 135 was introduced by the 1980 amendment to the Companies Act 

1955. Section 320(1)(b) (inserted by the 1980 amendment) applied if a director was 

“knowingly a party to the carrying on of any business of the company in a reckless 

manner”. Recklessness was an integral part of the section.108 Given how the courts were 

interpreting the section, the Law Commission in its paper that preceded that 1993 Act, 

  
105 Noonan and Watson, above n 3, at 49. 
106 Companies Act 1955 s 320(1)(a). 
107 Law Commission, above n 37, at 52. 
108 John Farrar and Doug Tennent “The unfitness of directors, insolvency and the consequences - some 

comparisons" [2005] 11 Canta LR 239 at 241. 
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considered it went “too far in undermining the position of the company as a vehicle for the 

taking of business risk”.109 

The Law Commission’s draft Bill instead included clause 105(1), under which a director 

would be liable if, when entering into a contract or arrangement, they did not believe on 

reasonable grounds “that the act concerned does not involve an unreasonable risk of 

causing the company to fail to satisfy the solvency test”.110 This restricted “unreasonable 

risk[s] with the solvency of the company” 111 and represented a “reasonable business 

judgement test”.112  

Section 135, as enacted, however, differed notably from the Law Commission’s draft 

clause and is derived from s 320 case law.113 Without the emphasis on reasonable risk, s 

135 is open to the controversies that continue to plague it.114 

C What Harms are the Sections Preventing? 

The Court of Appeal in Mainzeal considered the two types of harm to creditors when 

directors make insolvent trading decisions: 115 

 (a) Harm to existing creditors: where a company trades on, but shareholder funds are 

exhausted, the company is in effect trading on capital provided by the company’s 

existing creditors. 

… 

(b) Harm to new creditors: new creditors, who would not have been exposed to the 

company if the company went into liquidation at an earlier date, may deal with the 

company and suffer losses in the eventual liquidation. 

  
109 Law Commission, above n 37, at 52. 
110 At 242. 
111 At 52. 
112 Arnold, above n 97, at [36]. 
113 Farrar, above n 108, at 240. 
114 Peter Watts “Debut Homes in the Supreme Court — a product of the vicarage?” (2020) 10 CSLB 107 at 

107. 
115 Mainzeal, above n 2, at [233]. 
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Section 136 from its legislative history and wording can be understood as a duty not to 

mislead new creditors into doing business with the company. It is intended to prevent that 

second type of harm. It restricts this mischief by requiring the director to have a reasonable 

belief obligations can be met when incurring them.116 Without this belief, agreeing to incur 

obligations misrepresents the financial position of their company to the creditor.117 It may 

fall short of intentional and actual dishonesty (captured by the fraudulent trading provision 

s 380) but it is a harm Parliament and the Courts have sought to deter. The duty is owed to 

the company, but the harm it is aimed at is harm suffered by creditors.  

Section 135 is intended to restrict directors from mismanaging the assets of the company 

and reducing the asset base in prejudice to existing creditors.118 It is aimed towards the first 

type of creditor harm. The section is no longer restricted to the winding up of a company, 

as under s 320 of the Companies Act 1955. However, it would be unlikely for a court to 

consider the director had exposed a creditor to substantial and serious risk if company 

failure did not eventuate.119 The section comes into prominence at liquidation, where a 

liquidator can apply to the court for an order to increase the assets of the company for 

creditors if a breach of duty is suspected.120 

The s 135 duty is owed to the company.121 However, in insolvency situations it has been 

suggested the best interests of the company can extend to include the interests of 

creditors.122 In insolvency situations (when s 135 is usually invoked) a company’s 

liabilities exceed its assets and its unable to pay its debts as they fall due.123 When a 

company is solvent, shareholders as a class have the residual rights to the company’s 

  
116 Noonan and Watson, above n 3, at 48. 
117 At 61. 
118 At 52. 
119 At 44. 
120 Michael Arthur “Reckless trading damages” [2013] NZLJ 51 at 51. 
121 Companies Act 1993 s 169(3). 
122 Nicholson v Permakraft [1985] 1 NZLR 242 (CA) at 249. 
123 Companies Act 1993 s 4(1). 
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assets.124 When insolvent, shareholders equity is negative and creditors have the residual 

rights to the assets to satisfy their claims ( in accordance with the priority rules).125  

Furthermore, directors have perverse incentives in insolvency to be more reckless. If they 

do not succeed in trading out, creditors bear the loss of either new debts or decreased assets 

whereas shareholders loss is limited and cannot increase. If the directors do succeed in 

trading out, creditors gains are increased only to the extent of their exposure to the 

company, in contrast, shareholders claim the residual benefit.126 Thus, there is a moral 

hazard for directors, who are often also shareholders in directors’ duties cases.127 Section 

135 aims to restrict this mischief by making directors liable for harm to the company 

through reckless trading, measured against exposing creditors to serious risks. 

To conclude, s 136 can be understood as a duty not to mislead new creditors. Section 135 

can be understood as a duty to not mismanage the assets of the company to protect the 

residual claimants in an insolvent liquidation. 

 

V Assessing Relief under s 301 

A Legislation 

The relevant parts of s 301 include:128 

(1) If, in the course of the liquidation of a company, it appears to the court that 

a…director,…has misapplied, or retained, or become liable or accountable for, money 

or property of the company, or been guilty of negligence, default, or breach of duty or 

trust in relation to the company, the court may,… 

(a) inquire into the conduct of the…director…; and 

(b) order that person— 

  
124 Noonan and Watson, above n 3, at 59. 
125 At 59. 
126 Barry Adler “A Re-Examination of Near-Bankruptcy Investment Incentives” (1995) 62 U Chi L Rev 575 

at 590–591. 
127 Lynne Taylor “Directors’ Duties on Insolvency in New Zealand: An Empirical Study” (2018) 28 NZULR 

171 at 185. 
128 Companies Act 1993 s 301. 
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(i) to repay or restore the money or property or any part of it with interest at 

a rate the court thinks just; or 

(ii) to contribute such sum to the assets of the company by way of 

compensation as the court thinks just; or 

(c) where the application is made by a creditor, order that person to pay or transfer the 

money or property or any part of it with interest at a rate the court thinks just to the 

creditor. 

Section 301 is a “procedural shortcut”, it does not create any causes of action itself.129 It 

relies on an underlying breach of a duty, wrong, or cause of action. When assessing relief, 

a court should consider the wrongdoer’s liability for the breach and then analyse what relief 

is appropriate to remedy the wrong; the two steps are important to keep separate.130 

For breaches of directors’ duties, the Supreme Court has confirmed the approach under s 

301 is to either compensate or provide restitution.131 The accepted relief approach prior to 

the Debut Homes and Mainzeal decisions has been to firstly, consider the starting point for 

compensation and then secondly, whether to exercise the court’s discretion to alter the 

quantum.132 

B Legislative History 

Under the Companies Act 1955, the insolvent trading provisions were in s 320. The section 

created a separate cause of action.133 It included a self-contained remedy, allowing the court 

to remedy director’s reckless or insolvent trading by:134 

… declar[ing] that the person shall be personally responsible, without any limitation 

of liability, for all or any part of the debts and other liabilities of the company as the 

Court may direct. 

  
129 Robb v Sojourner [2007] NZCA 493 at [53]. 
130 Mason v Lewis, above n 5, at [52]. 
131 Debut Homes, above n 1, at [162]. 
132 Mainzeal, above n 2, at [288]. 
133 Noonan and Watson, above n 3, at 38. 
134 Companies Act 1955 s 320. 
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The wording “all or any part of the debts” was considered to grant the court with 

discretionary powers to award punitive damages against a director, that is, exceeding the 

amount required to compensate for the harm.135 This was to provide deterrence and make 

directors liable for their “just desserts [sic]”.136 The general approach under s 320 was for 

the courts to consider the loss caused by the director’s conduct, usually on the basis of the 

new debt entered into in the relevant period, as well as the factors of causation, culpability 

and duration for relief.137 The award could also be directed to specific debts and creditors 

of the company, as opposed to generally contributing to the company’s assets.138 

Section 301 of the Companies Act 1993 differs from s 320, due in particular to “a change 

in the focus of the legislative scheme” during the reform.139 Section 301 was based on the 

wording of s 321 of the Companies Act 1955, which allowed for compensation payable to 

the company for, inter alia, breaches of duties.140 Section 321 was procedural, a way to 

enforce existing rights.141 The Law Commission did not include the remedy part of s 320 

nor the procedural mechanism in s 321 in its draft Bill. The Law Commission envisioned 

that “duties owed to the company could be enforced by the liquidator by bringing 

proceedings against a director in the name of the company”.142 As a part of the 

“piecemeal”143 legislative process however, s 301, modelled on s 321, was inserted.144  

Thus, s 301 is based on s 321 and is now used as the primary mechanism to remedy 

breaches of the insolvent trading provisions.145 This has led to the High Court doubting the 

applicability of s 320 cases to the current legislation.146 Despite this, initial case law under 

  
135 Watts, above n 93, at 287. 

136 Nippon Express (New Zealand) Ltd v Woodward (1998) 8 NZCLC 261,765 (HC) [Nippon] at 261,778. 
137 Peter Watts “Company Law” [1999] NZ L Rev 23 at 32. 
138 Re South Pacific Shipping Ltd (in liq), above n 93, at [161]. 
139 At [162]. 
140 At [161]. 
141 Noonan and Watson, above n 3, at 38. 
142 Noonan and Watson, above n 3, at [254]. 
143 Tompkins, above n 102, at 26. 
144 Mainzeal, above n 2, at [254]. 
145 Noonan and Watson, above n 3, at 39. 
146 Re South Pacific Shipping Ltd (in liq), above n 93, at [162]. 
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s 301 drew heavily from s 320 commentary and cases, including holding that s 301 had a 

“essentially penal nature and purpose”.147 Whilst the compensatory and restitutionary 

nature of s 301 has been confirmed,148 the courts still borrow the s 320 case law phraseology 

of “causation, culpability and duration” when assessing the amount of relief.149 

C Options 

Based on the two landmark decisions of Debut Homes and Mainzeal, what principles can 

we formulate to guide a later court in a decision on how to assess the appropriate amount 

of relief under s 301? 

The Court of Appeal in Mainzeal outlined three approaches to assessing relief: net 

deficiency, total loss, and new debt.150 These approaches provide the court with the starting 

compensatory figure, from which they can use their discretionary powers under s 301 to 

reduce the amount ordered to be paid (or not). 

The total loss approach simply holds, as the starting point, the director liable for the entire 

deficiency at liquidation. This was the starting point taken by the High Court in 

Mainzeal.151 The net deficiency approach considers the “amount by which the company's 

net asset position deteriorated in the relevant period”.152 Finally, the new debt approach 

holds a director liable for all new obligations incurred after the relevant breach date.153 

D Assessing Relief under s 301 Prior to Debut Homes and Mainzeal 

Before Debut Homes and Mainzeal the generally accepted starting point for assessing the 

amount of relief for insolvent trading breaches (whether under s 135 or s 136) under s 301 

was the net deficiency approach, that is, the harm suffered by the company.154 This is a 

  
147 Nippon, above n 136, at 261,778. 
148 Debut Homes, above n 1, at [162]. 
149 Mainzeal, above n 2, at [306]. 
150 At [483]. 
151 At [508]. 
152 Watts, above n 137, at 32; see also Debut Homes, above n 1, at [164]. 
153 Debut Homes, above n 1, at [168]. 
154 Watts, above n 93, at 287; Mason v Lewis, above n 5, at [109]–[110]; Fatupaito v Bates [2001] 3 NZLR 

386 (HC) at [94]. 
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suitable approach to s 135. The harm targeted is mismanaging the company’s assets, 

reducing the available pool at liquidation. On a wide understanding, we can extend the 

company’s interest to at least include creditor’s interests in insolvency situations. Creditors 

become the residual claimants of the company’s assets. Thus, when assessing relief for a s 

135 breach, harm to the creditors through reducing assets is the same as harming the 

company by worsening the net deficit. 155 Another justification for the net deficiency 

approach is that simply worsening the company’s financial position is harm to the company 

itself and this harm should be compensated.  

By way of simple example, take an insolvent company with assets of $5 and liabilities of 

$10. If the company was liquidated, the net deficit would be $5. If the director chooses to 

continue trading in breach of s 135 and caused liabilities to increase by $5 while the 

insolvent trading caused assets to only increase by $3, the deficit at the eventual liquidation 

would be $7. The director’s breach of duty caused the company’s position to worsen by $2 

and thus they would be personally liable for this harm to the company and creditors. They 

are not liable for the original deficit as this was not caused by their wrongful conduct, 

creditors would have suffered that loss without the breach of duty. 

Net deficiency, however, is not suitable for the nature and harm of a s 136 breach. The 

section imparts a duty not to mislead creditors into doing business with a company that 

cannot repay them. It focuses on harm caused to new creditors, not existing creditors. It is 

harder to align the interest of the company with the interests of new creditors than with 

existing ones. Indeed, taking the position that in insolvency the company’s interests extends 

to creditor’s interests, it can be in their best interests to bring in new creditors as this can 

increase assets and satisfy more claims. The idea that the duty is owed to the company and 

thus relief is measured as harm to the company, however, frustrates s 136’s purpose.  

Following the simple example from above, consider instead the director manages to “tread 

insolvent waters”156 and, using the increased liabilities incurred without a reasonable belief 

they would be repaid, increases assets by the same amount. At liquidation, the company 

  
155 Noonan and Watson, above n 3, at 60. 
156 Watts, above n 114, at 111. 
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would have assets of $10 and liabilities of $15, with a net deficit of $5. The director has 

not worsened the net position and under the net deficiency approach no relief would be 

ordered to compensate the breach of s 136. This is despite its policy rationale being 

squarely engaged as the new creditors are harmed by being exposed to the insolvent 

company. This type of situation led to the Supreme Court expressing concerns in Debut 

Homes, of allowing the “robbing [of] Peter to pay Paul”.157 

E How Future Courts Should Approach Relief following Debut Homes and Mainzeal 

The Supreme Court in Debut Homes considered the assessment of relief for breaches of 

directors’ duties must take into account all the circumstances, especially the nature of the 

breach, and be tailored to the combination of breaches found.158 Once the starting point for 

relief is calculated, a court can then exercise its discretion to alter the relief ordered 

following the principles of “causation, culpability and duration”.159  

It confirmed that, as above, relief assessed on the net deficiency basis is appropriate for s 

135 breaches. “[Section 135] looks at the creditors and the business as a whole” and the 

net deficiency approach would adequately address the targeted harm.160  

The Supreme Court did not agree, however, that the ordinary approach for s 136 should 

also be the net deficiency.161 This approach would “provide directors with perverse 

incentive to continue to trade in breach of s 136 as long as they are careful to make sure 

that the net deficit remains constant”.162 

The Court considered that to adequately reverse the harm and hold directors to account, s 

136 breaches should be assessed on a “restitutionary measure of relief”, referred to as the 

new debt approach.163 Consider again the modified example above. Under the net 

deficiency approach no relief could be ordered despite the director taking on new debts of 

  
157 Debut Homes, above n 1, at [166]. 
158 At [162]. 
159 At [182]. 
160 At [164]. 
161 Debut Homes, above n 1, at [165]. 
162 At [166]. 
163 At [167]. 
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$5 as the net deficit did not worsen. Under the new debt approach, however, the director 

would be personally liable for the $5 of new liabilities incurred in breach of the section. 

This creates a workable consistency to s 301 insolvent trading remedies and would respond 

to the harm to new creditors. This consistency is demonstrated in the Court of Appeal’s 

judgment in Mainzeal, where the directors were liable for breaches of ss 135 and 136 

however no net deficiency was proven in response to s 135. Nonetheless, the harm could 

be compensated under the new debt approach for s 136.164 

Thus, following Debut Homes and Mainzeal, a future court faced with breaches of ss 135 

or 136 should: 

 assess a s 135 breach from the starting point of the net deterioration in the 

company’s financial position between the breach date and the liquidation and, 

 assess a s 136 breach from the starting point of the increase in liabilities incurred in 

breach of s 136, the new debt approach. 

Then the court can apply its discretionary powers under s 301 to alter the extent of relief 

based on the factors of causation, culpability and duration.  

VI Shortcomings in the Approach to s 301 Relief 

A Relief Ordered Is Payable to the Company 

Issues of fairness remain relevant under the new approaches to insolvent trading remedies. 

Section 301(1)(b) directs the relief ordered to be paid to the company. Damages awarded 

against a director merely increase the sum of company assets available to be distributed to 

creditors in accordance with the liquidation rules. For s 135, where the harm is to the 

company and creditor’s interests generally, this is fair. Section 136, however, remedies 

harm to specific creditors and transactions. Directing the damages to the company is likely 

to mean the harmed new creditors are not fully compensated. 165 Further, there may be a 

secured creditor who claims the entirety of the damages instead of the actual harmed 

  
164 Mainzeal, above n 2, at [540]. 
165 See Arthur, above n 120. 
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creditors (which is why the Cooper’s Trust’s GSA had to be partially set aside in Debut 

Homes). 

B Combination of Breaches Approach 

There is a notable point of difference between the Supreme Court and Court of Appeal’s 

approach to s 301 relief in Debut Homes and Mainzeal respectively. The Supreme Court 

approached the breach of duties as a combination and tailored relief to them generally.166 

The Court of Appeal, while applying Debut Homes, considered each breach of the 

directors’ duties separately and directed relief, or lack thereof, to them individually.167  

Sections 135 and 136 have different purposes and harms they are aimed at preventing. They 

are two distinct duties. They have two distinct approaches to assess the starting point of 

relief. Thus, it is suggested that it logically follows that relief under each breach of duty 

should be considered individually, as in Mainzeal. 

C Court’s Discretion under s 301 and the Irrelevance of Causation, Culpability, and 

Duration 

The old, punitive remedy provision in s 320 of the Companies Act 1955 granted the courts 

large discretionary powers when making a director liable for “all or any part of the 

debts…of the company”.168 The courts exercised this discretion following the principles 

of causation, culpability and duration to assess relief.169 Given the changes between the 

insolvent trading remedies from the Companies Act 1955 to the Companies Act 1993, one 

commentator has stated “it is suggested that the expression is not helpful in relation to s 

301”.170 Despite this, courts assessing relief under s 301, including in Mainzeal and Debut 

Homes, considered it a relevant part of the discretion available to the court to calculate 

relief once the starting point had been determined. This paper suggests the phrase is 

unhelpful and unnecessary when assessing relief. 

  
166 Debut Homes, above n 1, at [167]. 
167 Mainzeal, above n 2, at [541]–[545]. 
168 Companies Act 1955 s 320. 
169 Watts, above n 93, at 287. 
170 At 287. 
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Firstly, it is suggested the discretion available to the courts under s 301 is narrow. Goddard 

J, while writing the opinion of the Court of Appeal in Mainzeal, noted the differing views 

of the bench on this point.171 Kós P and Miller J considered they were bound by Debut 

Homes “to proceed on the basis that the discretion is a broad one,…including concepts of 

causation, culpability, and duration”.172 Goddard J believed Debut Homes did not settle the 

issue and that, as s 301 is procedural in nature, the scope discretion is restricted. This issue 

was also remitted to the High Court to decide as a part of the quantum of relief. 

This paper suggests Goddard J’s view is correct. Section 301 is procedural. As the Act is 

not a code however, liquidators would remain free to pursue an ordinary claim for a breach 

of a statutory duty against directors in the name of the company.173 The Court of Appeal in 

Robb v Sojourner considered it cannot be logical to allow for discrepancies in the amount 

of relief ordered simply due to the procedural mechanisms the liquidators have chosen to 

pursue their claim under.174 The discretion afforded under s 301 should be accordingly 

restricted. 

The court’s discretion should only extend to considerations also available under an ordinary 

breach of statutory duty claim, such as contributory negligence or the voluntary assumption 

of risk.175 The focus of the insolvent trading sections is to protect creditors and it is the 

harm suffered by creditors that is assessed for relief. This raises the question of contributory 

negligence by the creditors. With a duty truly owed to the company, there can be little room 

for contributory negligence by creditors as it considers the harm done to the company 

itself.176 When directors are being held liable for harm to creditors, however, fairness and 

causation suggests contributory negligence should be considered. Directors should only be 

liable for harm they have actually caused and that could be less if creditors have acted 

against their interests or negligently.177 Similarly, creditors could have knowledge of a 

  
171 Mainzeal, above n 2, at [307]. 
172 At [307]. 
173 Watts, above n 93, at 287. 
174 Robb v Sojourner, above n 129, at [54]–[55]. 
175 Mainzeal, above n 2, at [307]. 
176 Watts, above n 93, at 279. 
177 Noonan and Watson, above n 3, at 55. 
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company’s financial position and choose to continue doing business with them on terms 

that take into account the increased risk. They should not have their risk personally 

guaranteed by the director’s should the company ultimately fail. 

Secondly, should the court’s discretion under s 301 be broad and take into account all the 

circumstances, the phrase is unhelpful. Causation is merely the normal requirement for 

assessing civil liability; directors are liable for the harm their breach of duties caused. They 

are not liable for harm not caused by their breach. Further, duration can be considered an 

element of causation. Both factors were relevant under the previous s 320 as that was 

punitive and gave the court’s large discretion as to the relief ordered. Section 301, however, 

responds to the harm caused and the assessment for the starting point of relief already 

includes causation. Thus, when it comes to exercising the court’s discretion to alter relief 

under s 301, causation and duration are irrelevant factors. Further, as s 301 is not punitive, 

it should only be a director’s lack of culpability that could be relevant, and only when 

applying the court’s (disputed) discretion to reduce relief from the compensatory starting 

point.178  

VII  Conclusion 

Sections 135 and 136 of the Companies Act 1993 have given rise to many controversies 

and debates. The Supreme Court in Debut Homes and the Court of Appeal in Mainzeal, 

however, have provided welcome clarification on how to approach the question of relief 

under s 301 for a breach of ss 135 and 136. A future court should approach the question of 

relief under s 301 by calculating either, the net deterioration in the company’s financial 

position for a breach of s 135 or the new debts incurred by the company for a breach of s 

136. Following Debut Homes, it seems a future court could then exercise broad 

discretionary powers to alter the quantum of relief through the considerations of causation, 

culpability and duration, but noting Goddard J’s view that the court’s scope of discretion 

is narrow and not bound by Debut Homes. This approach to ss 135 and 136 remedies is 

more consistent, workable and in line with the purposes of the sections. The regime is not 

perfect however, as shortcomings in the approach remain. 

  
178 See Peace and Glory Society Ltd (in liq) v Samsa [2009] NZCA 396 at [64]–[75]. 
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