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Abstract 

 

This paper analyses the Court of Appeal’s approach in Taylor v Roper to a dispute as to the 

boundary of ACC. It is well established that the distress arising from false imprisonment is 

not “personal injury”, so lies outside the scope of cover. However, in this case the claimant 

suffered a clinically recognised mental illness following a combination of false imprisonment 

and sexual assault. The Court of Appeal was divided as to the correct application of ACC to 

these facts. This paper supports the “generous, unniggardly approach” of French J, who 

appears to grant cover on the basis that the sexual assault was a material contribution of the 

mental injury. It is argued that such an approach is consistent with the policy underpinning 

ACC and allows relevant authority to apply as it was intended. This paper rejects the 

judgment of Clifford and Brown JJ, who deny cover by apportioning the mental harm 

between the false imprisonment and sexual assault. Such an approach is inconsistent with the 

“generous, unniggardly approach” required when interpreting the boundaries of ACC. It is 

argued that their conclusion will also have unanticipated consequences on the integrity of 

ACC and will deny the ability of relevant authority to operate as intended. This paper argues 

that Clifford and Brown JJ’s judgment leaves the law relating to issues of multiple causation 

in regard to ACC in a bad state. It not only overrules authority that is consistent with the 

“generous, unniggardly approach” to ACC, but is also embarks on a new approach where the 

Court is able to determine the scope of cover and revive access to the common law at their 

own discretion.  

 

Keywords: “Accident Compensation Act”, “Causation, “False Imprisonment”, “Mental 

Injury”, “Tort”. 
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I          Introduction 

 The Court of Appeal’s judgment in Taylor v Roper (Taylor) represents a dangerous 

shift in the application of the Accident Compensation Act 2001 (ACC).1 If the same approach 

is followed in subsequent cases, it risks giving the Courts too much power in their 

interpretation of the scheme and has the potential to move ACC away from what Parliament 

intended. It is essential that Courts take a generous approach when applying ACC, as this is 

most consistent with the underlying intent of the scheme.2 Taylor undermines this approach 

and permits the Courts to apply ACC without considering the intentions of Parliament.   

 

In Taylor, the Court of Appeal was divided as to whether Ms Taylor was covered under ACC 

for the mental harm arising from false imprisonment that was interlinked with sexual assault. 

French J followed a “generous, unniggardly approach”, concluding that Ms Taylor did have 

cover in such circumstances.3 Her conclusion is consistent with authority that explicitly 

recognises the place of such claims within the scope of cover. She displays a proper 

understanding of the policy considerations relevant to the application of ACC. Where 

Parliament allows it, Courts should interpret the scope of ACC generously.4 When the 

boundaries of the scheme are stretched too far, it should be left to Parliament to correct it.   

 

In contrast, Clifford and Brown JJ give no consideration to the purposes of the scheme in 

concluding that cover did not extend to such a claim. They follow an apportionment 

approach, which has been criticised for its inconsistency with the integrity of ACC. They 

focus on preserving a common law action for Ms Taylor, failing to consider the implications 

their judgment has on the cohesion of the social contract. Their conclusion effectively places 

all claims of false imprisonment outside the accident compensation scheme, an outcome 

contrary to what the Court of Appeal intended in Willis v Attorney General (Willis).5 This 

approach signals a departure from the traditional “generous, unniggardly approach”, giving 

                                                 
1 Taylor v Roper [2020] NZCA 268. 
2 Stephen Todd (ed) The Law of Torts in New Zealand (7th ed, Thomson Reuters New Zealand Ltd, Wellington, 

2016) at 33. 
3 At [169]. 
4 Calver v ACC [2019] NZHC 1581, [2019] 3 NZLR 261 at [106]. 
5 Willis v Attorney-General [1989] 3 NZLR 574 (CA); and Taylor v Roper, above n 1, at [169]. 
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the Courts too much power in their application of the regime. Allowing the Courts to 

apportion different aspects of a combined mental injury in or outside the scope of cover, with 

no thought given to Parliament’s intention, permits the Courts to effectively revive access to 

the common law at their discretion. This risks the Courts shaping ACC into something 

different from what was intended by Parliament.  

 

In Part II of this article the facts of Taylor will be set out, as well as the judgments delivered 

in the High Court and Court of Appeal. Part III will critically analyse the conflicting 

judgments of the Court of Appeal, discussing how French J’s conclusion is more consistent 

with both law and policy. Part IV will contrast the Court of Appeal’s assessment of causation 

issues, outlining how French J’s reasoning is consistent with the “generous, unniggardly 

approach” and how Clifford and Brown JJ’s conclusion represents a departure from the 

integrity of ACC. The article will finish with Part V, where some concluding comments will 

be made on the correct approach to ACC.  

 

II.         Taylor v Roper 

A          Background  

From 1985-1988, Ms Taylor was enlisted in the Royal New Zealand Air Force where she was 

stationed at the Whenuapai base.6 The defendant (Mr Roper), was a sergeant at the 

Whenuapai base and was Ms Taylor’s superior.7 During Ms Taylor’s period of employment, 

Mr Roper subjected her to repeated bullying, verbal abuse, sexual harassment and locked her 

in a tyre cage.8 Ms Taylor left the Air Force in July 1988. As a result of the events that 

occurred at the Whenuapai base, Ms Taylor suffered from depression, anxiety and PTSD.9  

 

In December 2014, Mr Roper was convicted for a multitude of historical sexual offences 

against other women.10 Ms Taylor made a formal police report recounting her experiences in 

                                                 
6 At [4]. 
7 At [5]. 
8 At [6]. 
9 At [27]. 
10 At [17]-[18]. 
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June 2015.11 By May 2016, Ms Taylor filed civil proceedings against Mr Roper and withdrew 

her police complaint.12 Ms Taylor claimed three causes of action against Mr Roper, assault, 

intentional infliction of emotional harm and false imprisonment.13 She claimed damages for 

the mental injury she suffered under these three causes of action.14  

 

Although Ms Taylor was successful in proving Mr Roper’s actions caused her PTSD,15 the 

issue central to this case note was whether her claims were barred by ACC. In New Zealand, 

any person who suffers personal injury under one of the categories of cover defined in the 

Accident Compensation Act 2001 is automatically entitled to compensation under the 

scheme.16 However, a statutory bar prevents those compensated under the scheme from 

accessing the Courts and making a claim for compensatory damages in regard to the injury 

they have received cover for.17 As the scope of cover under ACC increases, the availability of 

the common law diminishes.18 This has been referred to as the “quid pro quo” of 

entitlement.19 

 

In the High Court Edwards J found that all of Ms Taylor’s claims for compensatory damages 

were barred, as she had cover under ACC for all her mental injuries on the basis that they 

were “personal injury by accident”.20 It is settled law that all injuries resulting from an 

intentional assault and battery are covered by ACC,21 so the mental harm arising from Mr 

Roper’s sexual assault was clearly within the scope of cover.22 The application of ACC was 

less straightforward in regard to the claim for mental injury arising from the false 

imprisonment.23 Edwards J ruled that Ms Taylor’s claim did fit within the natural meaning of 

                                                 
11 At [18]. 
12 At [28]. 
13 At [25]. 
14 At [27]. 
15 M v Roper [2018] NZHC 2330 at [125]. 
16 Section 20. 
17 Section 317. 
18 Queenstown Lakes District Council v Palmer [1999] 1 NZLR 549 (CA) at 556. 
19 Todd, above n 2, at 34. 
20 M v Roper, above n 15, at [180]. 
21 Willis v Attorney-General, above n 5, at 576; and G v Auckland Hospital Board [1976] 1 NZLR 638 (SC) at 

641. 
22 At [164]. 
23 At [176]. 
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“personal injury by accident”, as the false imprisonment was closely intertwined with an 

assault and can accurately be described as personal injury from the perspective of Ms 

Taylor.24  

 

Thus, Ms Taylor was covered by ACC for her mental injuries arising from assault and false 

imprisonment. Therefore, the statutory bar applied and she was prevented from making any 

claim against Mr Roper.25      

B          Court of Appeal 

Ms Taylor appealed Edwards J’s application of ACC to the Court of Appeal. While in 

agreement that Ms Taylor’s action for assault was prevented by the statutory bar, the Court 

was divided as to the claim for false imprisonment.26  

 

French J agreed with the High Court decision. The claim was accurately described as 

“personal injury by accident”, due to the fact that it was intertwined with an assault.27 She 

reasoned that the false imprisonment was not a substantial cause of the mental injury. This 

was because it was not realistic to isolate the false imprisonment aspects and say that by 

themselves they were a substantial cause of the mental injury. The correct view was that this 

was a series of incidents that cumulatively impacted on Ms Taylor and the impact of the false 

imprisonment was derived from her knowledge of what Mr Roper was capable of doing.28 

According to French J, the false imprisonment claim was within the scope of ACC. 

 

In contrast, Brown and Clifford JJ rejected Edwards J’s application of the statutory bar to the 

claim for false imprisonment. They reasoned that the psychological impacts of the 

imprisonment were a substantial cause of Ms Taylor’s mental injury, as the evidence clearly 

pointed to Ms Taylor being traumatised by this event.29 The mental injury resulting from the 

                                                 
24 At [178]. 
25 At [180]. 
26 Taylor v Roper, above n 1, at [174]-[175]. 
27 At [164]-[165]. 
28 At [168]. 
29 At [207]. 
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false imprisonment was not accurately described as “personal injury by accident”. Therefore 

the claim was not within the ambit of ACC and a common law action was allowed to 

proceed.30 

III          Analysis: Denying Cover for False Imprisonment Interlinked with 

Sexual Assault 

The conflicting judgments delivered by the Court of Appeal raise questions about the correct 

application of ACC to a case at the boundary of cover. The conclusion of French J is more 

consistent with the intentions of ACC, as she correctly applies authority that has followed the 

Courts “generous, unniggardly approach” to ACC interpretation. In contrast, the conclusion 

of Clifford and Brown JJ’s reverses the generous intentions of the authority relied upon by 

French J. French J’s conclusion is also consistent with the integrity of the social contract, 

preventing the unanticipated consequences that will follow from the application of Clifford 

and Brown JJ’s judgment.  

A          The Application of Willis  

1          The Judgment of Cooke P 

In their judgments, the Court of Appeal was divided in regard to their application of Willis. 

This is the leading authority on the application of ACC to false imprisonment.31 In Willis, the 

claimants alleged false imprisonment after being detained by customs officers.32 The Court of 

Appeal correctly stated that the humiliation and distress suffered while being detained could 

not be described as personal injury and thus was outside the scope of ACC.33 However, 

Cooke P did recognise that a grey area existed in which the humiliation and distress resulting 

from false imprisonment does overlap with the concept of personal injury by accident. If such 

mental consequences were caused by false imprisonment accompanied with physical 

violence, the claimant is covered by ACC unless the false imprisonment has been “a 

                                                 
30 At [208]. 
31 Taylor v Roper, above n 1, at [159]. 
32 At 577. 
33 At 579. 
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substantial cause” of the mental harm. In applying this rule, Cooke P said “Trial Judges will 

adopt a common sense approach, guided by what is within the broad spirit of the accident 

compensation system and what is outside of it.”34  

 

The origins of ACC lie in the Report of the Royal Commission of Inquiry: Compensation for 

Personal Injury in New Zealand (the Woodhouse Report).35 The fundamental idea of the 

Woodhouse Report was to replace the fault-based tort system of compensation for personal 

injury, with a no fault, universal compensation regime.36 Litigation had turned into a lottery 

and was failing to fulfill its role as a mechanism for compensating those who suffered 

injury.37 Thus one of the primary concerns of the Woodhouse report was to replace a system 

that completely indemnified those lucky enough to succeed, with a system that provided 

adequate compensation to all those who needed it.38 Woodhouse’s vision has been recognised 

in various iterations of Accident Compensation legislation.39 

 

The Courts have tailored their application of ACC to give effect to the Woodhouse Report’s 

vision of comprehensive entitlement.40 This can primarily be seen with the “generous and 

unniggardly approach” taken when interpreting the scope of the scheme.41 An early example 

of this can be seen in ACC v Mitchell, where the claimant suffered brain damage after they 

stopped breathing.42 The Court of Appeal decided that Mitchell had suffered a “personal 

injury by accident” and was covered by ACC even though no external event could be 

identified as causing the injury.43 Although this conclusion is contrary to what would have 

been the outcome in a common law claim, the Court reasoned that:44 

                                                 
34 At 579. 
35 Compensation for Personal Injury in New Zealand: Report of the Royal Commission of Inquiry (December 

1967). 
36  Todd, above n 2, at 22 and 25. 
37  Todd, above n 2, at 23; and contrast James A Henderson “The New Zealand Accident Compensation Reform” 

(1981) 48 U Chic L Rev 781. 
38  Todd, above n 2, at 23. 
39  Accident Compensation Act 1972; Accident Compensation Act 1982; Accident Rehabilitation and 

Compensation Insurance Act 1992; Accident Insurance Act 1998; and Accident Compensation Act 2001. 
40 Harrild v Director of Proceedings [2003] 3 NZLR 289 (CA) at [19], [39] and [130]. 
41  Todd, above n 2, at 33. 
42 ACC v Mitchell [1992] 2 NZLR 436 (CA) at 439. 
43 At 438. 
44 At 438-439. 
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… a generous and unniggardly interpretation of personal injury by accident is in keeping with the policy 

underpinning the Accident Compensation Act of providing comprehensive cover for all those suffering 

personal injury by accident in New Zealand wherever, whenever and however occurring, and to do so in 

place of common law remedies.  

 

Here the Court has focused on the comprehensive entitlement intended by the Woodhouse 

Report. In interpreting a case on the boundary of cover, the Court of Appeal has given careful 

consideration to the intentions of the scheme and attempted to fit all intended claimants into 

the scope of ACC.  

 

Implicit in Willis, is Cooke P’s intention to follow the “generous, unniggardly approach”. 

Although the scheme is intended to provide comprehensive entitlement to all those who 

suffer personal injury, it is not intended to completely replace the law of torts such that it 

provides compensation for all those who suffer a civil wrong.45 Cooke P correctly states that 

the humiliation and distress which results from false imprisonment is outside what Parliament 

intended to be within the scope of ACC, as it can not be ordinarily described as a “personal 

injury”.46 However, he made it clear that some claims of false imprisonment will fall within 

the scope of ACC; recognising the generous interpretation required by the idea of 

comprehensive entitlement.47 He recognised that mental harm that results from false 

imprisonment combined with physical violence will likely be more severe, so can ordinarily 

be described as “personal injury”. Even where such a claim was not at issue, Cooke P gave 

effect to the policy considerations behind ACC by leaving the door open to claims deserving 

of cover.  

 

As Willis follows the generous approach required to give effect to ACC’s comprehensive 

intentions, the application of the rule set out by Cooke P will be a continuation of such an 

approach. French J applies Willis as it was intended and thus gives effect to the generous 

                                                 
45 Willis v Attorney-General, above n 5, at 576; and Todd, above n 2, at 39. 
46 At 579.   
47 At 579. 
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approach intended by Cooke P. Her judgment is therefore consistent with the policy of ACC 

and is the correct application of the scheme in this case. 

 

2          The Interpretation of Willis in Taylor v Roper. 

Taylor is an example of such a case that falls within the grey area identified in Willis. The 

Court of Appeal was divided in their application of Willis, coming to different conclusions as 

to whether being locked in a tyre cage was a substantial cause of the mental consequences 

suffered by Ms Taylor.48 If it was, the claim was not in the nature of “personal injury by 

accident” and Ms Taylor would be able to make a claim against Mr Roper for the tort of false 

imprisonment.49 

 

Following Willis, the correct approach to assessing Ms Taylor’s claim is to consider the spirit 

of ACC.50 It cannot be said that Clifford and Brown JJ followed this when concluding that 

Ms Taylor was not covered for the false imprisonment. They argue that “... it all depends on 

whether the false imprisonment is a “substantial cause” of the mental injury.”51 They 

therefore made no reference to the policy of ACC and cannot have been “guided by what is 

within the broad spirit of the accident compensation system.”52 Their judgment was based 

solely on a technical analysis of whether the false imprisonment was a substantial cause of 

Ms Taylor’s mental injury. This analysis was based solely on medical evidence debating the 

causes of Ms Taylor’s mental harm.53 It cannot be inferred from the judgment that Clifford 

and Brown JJ considered what the correct outcome would be based on the spirit of ACC. This 

represents a departure from the established approach to the application of ACC.  

 

Conversely, French J correctly applied Willis to find Ms Taylor was covered for the false 

imprisonment. She acknowledges the direction outlined in Willis to consider the spirit of 

                                                 
48 At [198]. 
49 Willis v Attorney-General, above n 5, at 579. 
50 Willis v Attorney-General, above n 5, at 579. 
51 At [205]. 
52 Willis v Attorney-General, above n 5, At 579. 
53 At [207]. 
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ACC. Whereas Clifford and Brown JJ simply examined the medical evidence, French J goes 

a step further and considers the facts in light of the spirit of ACC. French J says:54 

 

“In deciding whether the false imprisonment was a substantial cause of the damage, the Court in Willis 

enjoined judges to adopt a common sense approach and to be guided by what is within the broad spirit of 

the accident compensation legislation. Standing back and looking at the nature of the harm claimed and the 

tortious conduct that caused that harm, I consider in substance this claim is undoubtedly a claim in the 

nature of personal injury by accident”. 

 

This is a correct application of Willis as she considers the spirit of ACC, using common sense 

to assess whether the claim is deserving of cover.  

 

By distinguishing Willis from the present case, French J displays a good understanding of the 

facts and persuasively argues why cover should exist. She claims that the facts of Taylor are 

so different from Willis, that they must be placed in different categories.55 She contrasts the 

nature of the claims in each case; damages in recognition of mere humiliation and distress in 

Willis, and damages addressing the harm of a clinically recognised mental illness in Taylor.56 

She also points to the lack of physical violence in Willis, contrasting this with the sexualised 

and predatory conduct in Taylor.57 Her reasoning is convincing and the different category she 

is referring to is the grey area referred to in Willis.58 If these facts are so far removed from the 

facts of Willis, then a different outcome must be appropriate. Combined with her 

considerations of ACC, French J has constructed a very persuasive argument as to why cover 

should exist in this case.  

 

3          Preserving Access to ACC for Claims of False Imprisonment. 

As mentioned above, Willis cannot be read as preventing all claims of false imprisonment 

from falling within ACC.59 French J displays a good understanding of Willis to further 

                                                 
54 At [169]. 
55 At [166]. 
56 At [166]. 
57 At [167] and [168]. 
58 At 579. 
59 Willis v Attorney-General, above n 5, at 579; and Taylor v Roper, above n 1, at [163]. 
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reinforce her argument. She argues that denying cover would “interpret Willis as imposing a 

universal rule that all claims for false imprisonment are outside the accident compensation 

scheme and that is not what the Court held”.60 French J is saying that if this is not an example 

of false imprisonment that falls within the scope of cover, then it is hard to see what would 

be. In a scenario such as Willis where the claimant is falsely imprisoned without violence, 

such a situation is clearly outside the scope of ACC. In this case, the humiliation and distress 

suffered by the victim is not in the nature of personal injury.61 In another possible scenario a 

claimant is falsely imprisoned and subject to a very minimal amount of violence, for example 

a push into a locked room. Here the victim suffers mental distress, yet the claim would still be 

outside the scope of ACC as the distress comes from the false imprisonment; not the 

application of force. The false imprisonment is the significant cause of the harm and still 

cannot be described as a personal injury. At the other extreme lies a case such as Taylor, an 

intertwined series of events involving false imprisonment and serious sexual abuse. In such a 

case, the combination of factors leads to significant mental harm and can be described as 

personal injury by accident.62 Here it cannot be said that false imprisonment is a substantial 

cause of the mental injury, as the trauma is made worse by the violence and trauma of the 

whole situation.63 French J has applied common sense to show that if cover doesn’t exist in 

Taylor, Willis cannot work as intended.  

       

In contrast, the conclusion reached by Clifford and Brown JJ denies Willis of any effect. They 

argue that for false imprisonment to be a significant cause of mental harm, it doesn’t have to 

be the primary or dominant cause. According to their interpretation, “It is sufficient that the 

cause is not insubstantial or minimal.”64 For Willis to have any effect, this interpretation 

cannot be correct. If the false imprisonment is insubstantial, it is unlikely that it will cause the 

kind of distress typically seen when somebody claims compensation for personal injury.65 

Thus, all instances of false imprisonment that result in a claim will be significant and 

therefore will be barred from cover according to Clifford and Brown JJ’s interpretation. For 

                                                 
60 At [169]. 
61  Willis v Attorney-General, above n 5, at 579. 
62 At [164] and [166]. 
63 At [168]. 
64 At [206]. 
65 Willis v Attorney-General, above n 5, at 576 and 579; and Green v Matheson [1989] 3 NZLR 564 (CA) at 571. 
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Willis to have any effect, it must be inferred that Cooke P did intend significant to be 

synonymous with primary or dominant. Such an interpretation allows Willis to operate as 

intended. Cover will be granted to claims of intertwined false imprisonment and physical 

harm, where the false imprisonment cannot be described as the primary or dominant cause of 

the mental injury. Accordingly, cover will be denied where false imprisonment is the primary 

cause of mental harm. Such harm cannot be ordinarily described as personal injury.66 

 

Clifford and Brown JJ’s conclusion cannot be interpreted as the correct application of ACC. 

Not only do they give no consideration to the intentions of the scheme, but they also restrict 

the application of authority intended to give effect to the “generous, unniggardly approach”. 

In this sense, they are departing from an established approach to the application of ACC.  

 

B          Upholding the Social Contract 

When interpreting ACC, Courts have stressed the importance of the social contract that 

underpins the regime.67 This concept has been enshrined in the Accident Compensation Act 

2001, which states that the purpose of the Act is to “reinforce the social contract represented 

by the first accident compensation scheme”.68 This social contract is recognised as the 

arrangement whereby the public largely give up the right to sue in tort in return for a no-fault 

regime of accident compensation.69 The lottery of the common law is substituted for a 

scheme that provides everyone with guaranteed entitlement.70 This is measured on the same 

“fair rather than full” basis, meaning it is capped at 80 percent of lost earnings.71 This 80 

percent cap has been described as “a central plank in the social contract.”72 Courts must 

therefore interpret ACC in such a way that upholds the integrity of the social contract. 

Although the social contract is not explicitly considered in Taylor, considerations highlighted 

                                                 
66 Willis v Attorney-General, above n 5, at 579. 
67 W v ACC [2018] NZHC 937, [2018] 3 NZLR 859 at [33]. 
68 Section 3. 
69 Queenstown Lakes District Council v Palmer, above n 18, at 555. 
70 Todd, above n 2, at 22-25. 
71 Accident Compensation Act 2001, sch 1 cl 32(3); and Davies (Peter) v Police [2009] NZSC 47, [2009] 3 

NZLR 189 at [18]. 
72 Davies (Peter) v Police, above n 71, at [18]. 
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in other judgments show us that French J’s conclusion is consistent with the social contract 

and therefore is the correct application of ACC to these facts.  

  

Davies (Peter) v Police (Davies) places considerable weight on the social contract.73 Mr 

Davies was convicted of causing injury by careless driving and ordered to pay reparation fees 

to cover the 20 percent of lost earnings that did not come under ACC.74 He claimed the 

Sentencing Act 2002 prohibited an award of reparation for damage covered by ACC.75 The 

Supreme Court agreed with Mr Davies, concluding that no reparation order could be for the 

20 percent of earnings not covered by ACC.76 Central to Elias CJ’s reasoning was the 

importance of interpreting the Sentencing Act 2002 in such a way that it did not undermine 

the social contract. She reasoned that allowing reparation fees to cover the additional lost 

earnings would breach the social contract. Elias CJ highlights the statutory bar as a key part 

of the social contract, its purpose being to prevent “double dipping” in compensation through 

ACC and the common law.77 Reparation payments are compensatory in nature and thus the 

policy considerations relevant to the statutory bar had to be considered when interpreting the 

Sentencing Act 2002.78 ACC is intended to provide guaranteed entitlement measured on the 

same basis for all claims.79 Allowing victims of crime to “top up” their compensation through 

an order of reparation is inconsistent with the integrity of the social contract, as it puts them 

in a better position than victims of civil wrongs.80 Elias CJ did not think an interpretation was 

open to her that would bypass the statutory bar and boycott the social contract.  

 

Following Davies, we see that a key consideration in upholding the social contract is ensuring 

claimants are unable to top up their compensation by “double-dipping” in ACC and the 

common law. The conclusion of Clifford and Brown JJ in Taylor results in such an outcome. 

There is a risk that claimants can point to false imprisonment so they can access the common 

                                                 
73 Davies (Peter) v Police, above n 71. 
74 At [1]-[2]. 
75 At [3]; and Sentencing Act 2002, s 32(5). 
76 At [37]. 
77 Queenstown Lakes District Council v Palmer, above n 18, at 555. 
78 At [18]. 
79 At [28]. 
80 At [28]. 
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law if they want. This allows them to “top up” their entitlement under ACC, putting them in a 

better position than claimants who were not subjected to false imprisonment. False 

imprisonment is deserving of extra compensation, as it does enhance the trauma of the 

situation and will likely result in more severe mental injury. However, ACC is intended to be 

comprehensive and this extra compensation should be recognised through ACC entitlement. 

All claims should be measured on the same basis and allowing a certain class of victims to 

access the common law is inconsistent with this.  

 

The “social contract” was also used In McGougan v Depuy International Ltd (Depuy), where 

the Court of Appeal ruled that the statutory bar applied to prevent claims being made against 

conduct that occurred outside New Zealand.81 The claimants argued that overseas conduct 

was outside the scope of the statutory bar, as they wanted to make a claim and top up their 

ACC entitlement.82 Asher J relied heavily on the social contract when concluding that claims 

against overseas conduct were barred. Similar to Davies, he highlighted the importance of not 

allowing people to “double-dip”.83 He reasoned that allowing a claim against negligent 

conduct that occurred overseas would “ … be contrary to one of the fundamental purposes of 

the ACC Act, which is to extinguish the previous tort based focus on fault”.84  

 

Depuy highlights another key consideration in the social contract, the intention that ACC 

replace the fault-based common law system of compensation for personal injury. Following 

Taylor, the degree of harm that the Court finds has been caused by false imprisonment will 

not be covered and the victim must go to Court for compensation. This will leave claimants in 

this class undercompensated by ACC. There is no logic in requiring this class of people to 

access the courts to receive additional compensation for what is essentially the same mental 

injury they are covered for. Requiring these claimants to access compensation through the 

common law is contrary to the concept of the social contract, where the public receive 

guaranteed entitlement instead of having to go through the “lottery” of litigation.85 To receive 

                                                 
81 McGougan v Depuy International Ltd [2018] NZCA 91, [2018] NZLR 916 at [39]-[40]. 
82 At [6]. 
83 At [35]. 
84 At [37]. 
85 McGougan v Depuy International Ltd, above n 81, at [28]. 
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adequate compensation for their mental injury, claimants must prove that all the elements of 

the tort of false imprisonment are made out.86 Reverting to a system ACC intended to replace 

cannot be the correct outcome.   

 

Considering the implications on the social contract is a key aspect in ACC application, as 

Courts will ensure they apply the scheme consistently with the integrity of the scheme. 

Clifford and Brown JJ appear to have departed from this as they give no consideration to the 

unanticipated implications of their decision.  

IV          The Need For a “Generous Unniggardly” Approach to Causation 

Taylor also raises questions as to the best approach to causation in the context of entitlement 

to ACC. At issue in Taylor, was whether the false imprisonment was a significant cause of 

Ms Taylor’s mental injury. Taylor fits into a category of cases where the mental injury is 

caused by a range of interlocked factors, which together create a traumatic event. In these 

cases it is difficult to say that mental injury has been caused by the physical injury and is 

therefore covered, as other elements of the traumatic scenario likely contributed to the mental 

injury.87 It cannot confidently be said that the physical injury taken in isolation from the rest 

of the trauma caused the mental injury.  

 

In the opposing judgments we see two different approaches to causation in these 

circumstances. The approach of French J represents a more generous interpretation of the 

facts, compared with the strict approach of Clifford and Brown JJ. An examination of how 

Courts have approached such cases makes it clear the approach of French J is consistent with 

the integrity of ACC and is the correct approach to causation in these circumstances. In 

contrast, the approach of Clifford and Brown JJ is not only consistent with authority criticised 

for its inconsistency with ACC and overrules good law; but also represents a dangerous new 

step in the application of ACC. It leaves the law relating to issues of multiple causation in 

regard to ACC in a bad state.   

                                                 
86 Todd, above n 2, at ch 4.5. 
87 W v ACC, above n 67, at [8]-[10], [63] and [65]. 
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A          French J: An Approach Consistent with the Integrity of ACC 

The causation analysis applied by French J seems to follow the “generous, unniggardly 

approach”. French J reasons that the circumstances should be viewed as a “series of incidents 

that cumulatively impacted on Ms Taylor … all part of a predatory and sexualised course of 

conduct”.88 In her opinion, the mental consequences of the false imprisonment were only as 

bad as they were because of Ms Taylor’s knowledge of Mr Roper as a sexual predator. It is 

artificial to view the false imprisonment in isolation from the rest of the facts and say that it 

was a substantial cause of the mental illness.89  

 

The similarities between French J’s reasoning and authority that is consistent with the 

integrity of ACC further supports her conclusion. In W v ACC (W), the claimant was seeking 

cover for mental injuries she claimed were caused by physical abuse she experienced as a 

child.90 The claimant was beaten as a child but had no recollection of the incident.91 Later in 

her life, her foster family told her about her past and she began to suffer from a chronic pain 

condition which was classified as a mental injury.92 The issue in the application of ACC was 

that there were many potential causes of these mental injuries and it could not easily be said 

that the original assault caused the later mental injuries.93 The High Court determined that a 

direct causal link was not required to establish cover for mental injuries suffered because of 

physical injuries.94 Where it is hard to distinguish between different causes of mental injury, 

it is sufficient if the physical injury materially contributes to the mental injury.95 Collins J 

stated “the physical injury must be a cause in some genuine or meaningful way, rather than 

just in a trivial or minor way”.96 Such an outcome was motivated by the adverse effects of 

denying cover, as Collins J recognises the injustice in denying cover to victims of physical 

injury who do not remember the events but are later told and therefore suffer mental injury. 

                                                 
88 At [168]. 
89 At [168]. 
90 W v ACC, above n 67, at [2]-[4]. 
91 At [14]. 
92 At [15]-[16]. 
93 At [8]-[10]. 
94 At [86]. 
95 At [65]. 
96 At [65]. 
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He says that his test must be correct “if the scheme is to provide cover in a sensible 

manner”.97 

 

The “material contribution” test makes it easy for a claimant to get cover where their mental 

injury is sufficiently linked to physical harm. The test follows a “generous, unniggardly 

approach” to causation, as it fits as many victims of personal injury into the scheme as 

possible. It does this by allowing cover even where it cannot confidently be said that mental 

injury was “caused” by physical harm. Collins J states that claims must be assessed having 

regard to the social contract and that cover should not be denied unless it is done so 

explicitly.98 Although the “material contribution” test represents a departure from classic tort 

law principles of causation, Collins J states that it fits better with the context of ACC.99  

 

This “material contribution” test seems to be consistent with French J’s reasoning as to why 

cover existed for the false imprisonment in Taylor. It cannot be said that a significant cause of 

Ms Taylor’s mental distress was that of being unlawfully detained. Without the sexual 

assault, the false imprisonment would not have caused such harm. The sexual assault was 

important, as it contributed to the general trauma of the situation and made the distress of the 

false imprisonment more severe.100 Therefore, the sexual assault materially contributed to the 

mental injury and the claim falls within the scope of cover. It is not consistent with the policy 

of ACC to deny Ms Taylor cover on the premise that some parts of her injury were caused by 

the false imprisonment and not the sexual assault, as the sexual assault influenced all the 

other causes. Both W and French J’s reasoning is consistent with the “generous, unniggardly 

approach”.  

 

Andrew Beck has incorrectly argued Clifford and Brown JJ’s decision to be consistent with 

W. He says:101 

 

                                                 
97 At [84]. 
98 At [33]. 
99 At [66]-[67]. 
100 At [168]. 
101 Andrew Beck “Barriers to Historic Abuse Claims” [2020] NZLJ 251 at 270. 
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Where there is not a single cause of injury, the Court needs to determine what the operative causes were. It 

is not a question of determining the dominant cause, but of bringing into consideration all the causes that 

have had meaningful consequences. It is appropriate to identify all the causes that have contributed in a 

way that cannot be dismissed as so trivial to be irrelevant. The consequences of undertaking such an 

analysis can be significant. It may be a question of whether the claimant is entitled to any benefits under 

ACC.  

 

Beck’s analysis is more consistent with an apportionment approach than with W. It is not 

clear how Beck has applied W to rationalise apportioning mental harm to different causes. 

Such an approach is at odds with W, where all mental harm is covered so long as physical 

injury contributed to it in some material way.102  

 

The correct analysis is that Clifford and Brown JJ’s conclusion is not reconcilable with W. 

Applying W, a claimant is covered for the mental injury if the physical injury materially 

contributes to it; regardless of other causes.103 However following Taylor, the claimant is not 

covered for mental harm caused by false imprisonment where the contribution of the false 

imprisonment to the mental harm is “not insubstantial or minimal”.104 Clearly, these two tests 

cannot operate together. Even where physical harm materially contributes to the mental 

injury, the claimant will not be covered for mental harm resulting from false imprisonment 

that is not insubstantial or minimal.  

 

It appears as if Clifford and Brown JJ have implicitly overruled the operation of W in regard 

to false imprisonment. A possible explanation of Beck’s rationale could be that he was 

actually trying to preserve W. Potentially Beck recognised the threat that Taylor posed to W 

and manipulated the reasoning of Clifford and Brown JJ so that W would survive. However 

even if Beck was trying to preserve W, the clear inaccuracy in his analysis means that he 

cannot be successful.  

 

                                                 
102 At [68]. 
103 At [68]. 
104 At [206]-[208]. 
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Other cases referred to in W refute Beck’s assessment of Taylor, displaying how W is 

consistent with the reasoning of French J and not Clifford and Brown JJ.105 These cases all 

follow a similar approach to issues of causation where mental injury has been caused by a 

combination of interlinked different causes. In Woodd v ACC, the claimant was tied up and 

pushed around during a burglary at her place of work.106 She developed PTSD and physical 

injuries after the event.107 She was initially denied cover for her PTSD on the basis that it 

resulted from the trauma of the incident, not the physical injuries.108 The District Court 

reversed this finding, concluding that the PTSD was an outcome of the physical injury and 

this was within the scope of ACC.109 Judge Cadenhead stated that:110 

 

… it is artificial to sever the physical injuries from the matrix of fact making up the “assault”, as indeed the 

physical injuries, along with the shock, were undoubtedly in combination substantial factors that 

consequently gave rise to the post-traumatic stress disorder. 

 

Viewing the facts as a whole, it can't be said that the physical injury was not one of the causes 

of the mental harm. The physical injury was substantial enough that it contributed toward the 

trauma that caused PTSD.111 It is not consistent with the policy of ACC to deny cover where 

the physical harm cannot be pointed to as the sole cause of mental harm, or where the Court 

cannot confidently say the physical harm did not cause the mental injury. It is sufficient that 

the physical harm contributed to the mental injury.112  

 

Woodd mirrors the generous approach taken in W and by French J in circumstances where 

mental injury arises from multiple factors. Cover will exist if physical harm was a material 

contribution such that it influenced the general trauma of the situation. In such circumstances, 

                                                 
105 Greenland-Tangipo v Accident Compensation Corporation DC Wellington 28/2003, 3 February 2003; 

Comerford-Parker v Accident Compensation Corporation [2011] NZAR 481 (HC); and Woodd v Accident 

Compensation Corporation DC Wellington 54/2003, 2 April 2003.    
106 Woodd v ACC, above n 105, at [12]. 
107 At [12]. 
108 At [1]. 
109 At [35]. 
110 At [34]. 
111 At [32]-[34]. 
112 At [32]-[34]. 
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the Court cannot confidently say that the mental harm did not contribute to the mental injury 

and the “generous, unniggardly approach” requires that cover mustn’t be denied.  

 

Taylor can be used as authority to overrule the generous approach of cases such as W and 

Woodd. This has the potential to signify a dangerous new approach to the application of ACC 

in instances where multiple factors have contributed to mental harm. It appears Beck has 

recognised this, as he has unsuccessfully attempted to preserve cases which correctly apply 

ACC by following a “generous, unniggardly approach”.  

B          The Dangers of Clifford and Brown JJ’s Apportionment Approach 

1          Yarrall and Apportioning Harm 

Clifford and Brown JJ have taken a narrow approach in determining which aspects of the 

factual matrix are covered. The Court has apportioned the mental injury to the different 

causes in order to preserve a common law action. Clifford and Brown JJ view the false 

imprisonment in isolation from the sexual assault.113 They say there was no evidence of 

sexual assault while being falsely imprisoned and reason that the significance of the mental 

injury caused by false imprisonment was not lessened by Ms Taylor being scared about what 

Mr Roper would do to her afterwards.114 In their opinion, Ms Taylor was traumatised by the 

false imprisonment and this caused her substantial mental harm.115 The Court therefore 

apportioned part of the mental harm to the false imprisonment, which did not fall within ACC 

and thus could be actioned at common law.  

 

Authority for this apportionment approach can be found in Sivasubramaniam v Yarrall 

(Yarrall).116 In Yarrall, the claimant was involved in a car crash in which she suffered severe 

physical injuries and witnessed the death of her unborn child and mother.117 She developed 

PTSD from the trauma of her own injuries, witnessing the death of loved family members and 

                                                 
113 At [207]. 
114 At [207]. 
115 At [207]. 
116 Sivasubramaniam v Yarrall [2005] 3 NZLR 268 (HC). 
117 At [6]-[9]. 
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the trauma of the event itself.118 The question for the High Court was whether the claimant 

was barred from accessing the common law. Even though the medical evidence was unable to 

determine the contributions of each cause to the mental harm,119 Heath J found the claimant 

was able to make a common law claim for the trauma suffered from witnessing the death of 

her mother, as this harm was not caused by the claimants own physical injuries and was 

outside the scope of cover.120 Such a conclusion cannot be said to be consistent with the 

“generous, unniggardly approach” to ACC. Heath J is denying cover on the basis that specific 

mental harm was not a result of the claimants physical injuries, in circumstances where it 

cannot be said with certainty that this was actually the case. Denying cover based on Heath 

J’s best estimate of the facts is not consistent with the generous approach to ACC.  

 

Heath J has expressly endorsed an approach to cases involving multiple causes of mental 

harm that permits the Courts to apportion harm to different causes, based on a best estimate 

of its contribution to the mental injury. This conclusion was reached by relying on common 

law developments regarding multiple causes. These cases were intended to prevent unjust 

outcomes where no fault could be attributed based on traditional views of causation.121 They 

had no bearing on the no-fault ACC scheme, whose underlying purpose is to provide 

comprehensive entitlement to accident compensation regardless of fault.122 In complex 

circumstances where it is not clear how the mental injury was caused, Yarral has given 

Courts the ability to apportion the different causes of the mental injury and therefore 

determine to what degree cover exists. This is inconsistent with the comprehensive intentions 

of the regime. Such an approach allows the Courts to effectively determine the scope of cover 

based on what is the just outcome. This approach has been criticised as being inconsistent 

with the integrity of ACC, as it allows claimants to opt out of ACC by framing the cause of 

their mental injury in a way that escapes cover.123 It permits claimants to “double dip” in 

                                                 
118 At [11]. 
119 At [11]. 
120 At [70]-[71]. 
121 Sivasubramaniam v Yarrall, above n 116, at [55]-[58]. 
122 Geoff McLay “Accident Compensation - What’s the Common Law Got to Do With It?” [2008] NZ Law 

Review 55 at 77-78. 
123 McLay, above n 122, at 78. 
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ACC entitlements and actions at common law, which is contrary to the idea of the social 

contract.  

 

The similarities between Yarrall and the conclusion of Clifford and Brown JJ show that 

Taylor is not the correct application of ACC to these facts. Yarrall has been criticised for its 

inconsistency with the integrity of ACC, so a case decided on similar grounds will share the 

same shortcomings.  

2          Palmer and the Fundamental Principle 

The fundamental principle highlighted by Thomas J in Queenstown Lakes District Council v 

Palmer (Palmer), could be relied upon to rationalise the approach of Clifford and Brown 

JJ.124  

At issue in Palmer was the interpretation of the statutory bar following amendments made to 

the scheme in 1992.125 These amendments were in response to the increased costs generated 

by the generous application of cover, whereby the Government sought to narrow the scope of 

cover.126 One change that caused a significant shift in the application of the regime was the 

requirement that for mental injury to be covered, it must be an outcome of physical injuries 

suffered by the person.127 Before this, the Courts extended cover to include mental injury 

unaccompanied by physical injury.128  

 

The issue in Palmer was whether a man who watched his wife drown, but personally suffered 

no physical injury, was able to access compensation through the common law for subsequent 

mental injury.129 Under the 1992 amendments he was now outside the scope of cover, but it 

was not clear whether he was able to make a claim at common law; or whether he was still 

barred by ACC.130 The Court of Appeal found that the man was not barred by ACC so could 

                                                 
124 Queenstown Lakes District Council v Palmer, above n 18. 
125 The Accident Rehabilitation and Compensation Insurance Act 1992. 
126 WF Birch Accident Compensation: A Fairer Scheme (Department of Labour, 1991). 
127 The Accident Rehabilitation and Compensation Insurance Act 1992, s 4(1). 
128 See ACC v E [1992] 2 NZLR 426 (CA). 
129 At 550. 
130 Todd, above n 2, at 36. 
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make a claim at common law.131 Thomas J made sure to consider the policy of ACC when 

coming to this conclusion. He concluded that the 1992 amendments were intended to revive 

access to the common law for nervous shock claims.132 The statutory bar was not intended to 

prevent any common law actions arising out of personal injury, but to prevent people from 

“double dipping” in ACC and the common law.133 Therefore:134 

 

… the application of the Act and the corresponding scope for common law proceedings automatically 

adjust as and when the scope of the cover provided by the Act is extended or contracted. To the extent 

that the statutory cover is extended, the right to sue at common law is removed; to the extent that the 

cover is withdrawn or contracted, the right to sue at common law is revived. 

 

Thomas J reasoned that such an interpretation was required in order to uphold the 

fundamental principle that access to the courts cannot be denied except where Parliament has 

explicitly intended.135 Parliament cannot have intended the 1992 amendments to deny 

secondary victims from any compensation, either from ACC or through the common law. 

Therefore, the narrowing of cover to exclude nervous shock claims must be interpreted as to 

allow a common law claim.136 Thomas J recognised the injustice of allowing a secondary 

victim to potentially get more in compensation than the primary victim was able to get 

through ACC.137 However he reconciles this injustice with reference to the social contract, 

where “the uncertainty of recovery at common law was exchanged for a no-fault scheme.”138 

Parliament's clear intent was to exclude nervous shock from the scope of cover and they 

recognised that “... there will be more court action than in the past.”139   

 

                                                 
131 At 557. 
132 At 555. 
133 At 555. 
134 At 556. 
135 At 555. 
136 At 556. 
137 At 556-557. 
138 At 557. 
139 Geoffrey Palmer “New Zealand's Accident Compensation Scheme: Twenty Years On'' (1994) 44 UTLJ 223, 

at 240. 



26 

The lesson to be taken from Palmer is that access to the courts still stands as a key civil right 

and cannot be taken away without the express intention of Parliament.140 The ACC regime 

does not change this, but it does change the context by which this principle must be assessed. 

ACC is intended to be a comprehensive system of accident compensation and access to its 

entitlements must not be denied except where the Courts can confidently say that Parliament 

intended the scope of cover to exclude a claim.141 Because of this, the Courts must interpret 

Parliament as intending to deny common law claims where it cannot confidently be said that 

they intended a claim to be outside the scope of cover. In Palmer, the Court was faced with 

clear legislative intention to restrict the scope of cover.142 Therefore the Court was able to 

grant the claimant the ability to access the courts.   

 

When applying ACC, Courts must be careful not to lose track of the purpose of ACC by 

strictly focusing on the fundamental principle.143 In both Yarrall and Taylor the Courts have 

taken the fundamental principle too far, by focusing on a gap in cover in order to preserve a 

common law action. Such an approach focuses on the availability of the common law, as 

opposed to whether or not such a claim was intended to be within the scheme. However in W 

and the judgment of French J, the Courts focused on the policy of ACC. They followed the 

idea that access to the scheme should only be denied when that is Parliament’s express 

intention, where it can confidently be said that a claim is intended to be outside the scope of 

cover.144 When this was not the case, they then tailored their reasoning in a way that ensured 

such a claim would fall within the scope of cover.  

3          A Dangerous New Approach to Accident Compensation 

When comparing Taylor, Yarrall and the concept of the fundamental principle; it becomes 

clear that Clifford and Brown JJ’s approach to causation represents a concerning new 

development in the application of ACC. The fundamental principle in Palmer provides a 

rationale for the apportionment approach, as Yarrall and Taylor appear to be using it to 

                                                 
140 Geoff McLay “Nervous Shock, Tort and Accident Compensation: Tort Reclaimed?” (1999) VUWLR 197 at 

211-212. 
141 W v ACC, above n 67, at [33]. 
142 Birch, above n 126. 
143 Simon Connell “Overturning the Social Contract” [2014] NZLJ 314 at 320. 
144 W v ACC, above n 67, at [33]. 
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preserve access to the common law. However the use of the apportionment approach is 

squarely inconsistent with the “generous, unniggardly approach” that has traditionally been 

used to interpret the boundaries of cover.145 Concerningly, Clifford and Brown JJ’s judgment 

appears to take the apportionment approach even further away from the intentions of the 

scheme. 

 

Following Palmer, the Courts must allow a claimant who does not have cover to access the 

common law; but this can only be done in response to Parliament’s express intention to place 

a claim outside the scope of cover.146 The notable difference between Yarrall and Taylor, is 

that Yarrall was manipulating the facts in order to take advantage of Parliament's express 

exclusion of nervous shock claims from cover.147 In contrast, Clifford and Brown JJ have 

used the apportionment approach to narrow the scope of cover without any indication from 

Parliament as to how the scheme should operate in regard to false imprisonment. Without 

considering the intentions of Parliament, they have utilised legal technicalities to limit the 

scope of cover. They have made no mention of ACC or its purpose of providing 

comprehensive entitlement. They have not considered whether Ms Taylor’s claim is one 

intended to be covered by the scheme. All they have considered is whether the false 

imprisonment was a substantial cause of the mental injury, embarking on a purely factual 

analysis.148 In this regard, Clifford and Brown JJ have essentially acted on their own accord 

to limit the scope of ACC.  

 

Allowing the Court to use the apportionment approach without having regard to the intentions 

of Parliament sets a bad precedent and overrules authority consistent with the intentions of 

ACC. It leaves the law relating to issues of multiple causation in regard to ACC in a bad state. 

It gives Courts too much discretion in their ability to restrict the application of the scheme. It 

permits Judges to easily apportion mental harm to causes outside the scope of the scheme, 

essentially allowing the Courts to revive access to the common law at their discretion. It risks 

the application of ACC being corrupted by irrelevant considerations, such as the Court trying 

                                                 
145 McLay, above n 122, at 78. 
146 Queenstown Lakes District Council v Palmer, above n 18, at 555; and W v ACC, above n 67, at [33]. 
147 Sivasubramaniam v Yarrall, above n 116, at [32]-[33]. 
148 At [206]-[208]. 
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to deliver a just outcome. We do not want an instrumentalist approach to shape ACC into 

something that undermines the intentions of Parliament.149 It is possible that this was the case 

in Taylor, where Clifford and Brown JJ were under pressure resulting from public outrage at 

the High Court’s order that Ms Taylor pay legal costs to Mr Roper.150 Although there is merit 

in allowing Ms Taylor to access the common law and bring a claim against somebody who 

has caused her considerable harm, it is more important that the comprehensive nature of ACC 

remains intact.151 We do not want Parliament to be constantly amending the scheme 

whenever the Courts determine a case inconsistently with the integrity of ACC. Although the 

scope of cover is fluid,152 we do not want it to be so volatile that the scope of cover at any one 

time is uncertain. Comprehensive entitlement is the key underlying principle of the scheme 

and this requires certainty.153  

 

The correct approach, that followed by French J, is the “generous, unniggardly approach” that 

is required for ACC to be interpreted consistently with Parliament's intention of 

comprehensive entitlement.154 Courts should look to give primacy to the scheme, applying 

ACC as widely as possible. Where Courts are unsure as to whether Parliament expressly 

intends to exclude a claim, they should attempt to interpret the scheme in such a way that 

includes all deserving claims.155 W is an example of how this was done in a similar fact 

scenario. It is not the role of the Courts to use their discretion in determining whether cases at 

the boundaries of cover are deserving of cover. Courts should be as generous as possible 

when interpreting the boundaries of cover. It is the role of Parliament to determine when the 

                                                 
149 See generally Charles Rickett “Instrumentalism in the Law of Trusts: The Disturbing Case of the Constructive 

Trust Upon an Express Trust” (2016) 47 VUWLR 463 at 475-476; and Lord Neuberger, President of the 

Supreme Court of the United Kingdom “Some Thoughts on Principles Governing the Law of Torts” 

(Distinguished Guest Speaker Lecture, Singapore Conference on Protecting Business and Economic Interests: 

Contemporary Issues in Tort Law, Singapore, 19 August 2016) at [2]. 
150 Andrew Beck “Costs and Justice” [2019] NZLJ 53 at 53 and 55; and Beck, above n 101, at 251. 
151 See McLay, above n 140; and Connell, above n 143, at 320. 
152 See McLay, above n 122. 
153 W v ACC, above n 67, at [67]. 
154 Todd, above n 2, at 33. 
155 W v ACC, above n 67, at [33]. 
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Courts have gone too wide and to respond accordingly. Examples of this can be seen in the 

legislative reversal of ACC v E and Davies.156  

V          Conclusion 

Clifford and Brown JJ have delivered a judgment that poses a risk to the accident 

compensation system. It has the potential to give the Courts too much power to take the 

system away from what was intended by Parliament. However, their judgment is based on a 

misinterpretation of important authority, fails to consider the implications of their decision 

and is consistent with authority that has been criticised in similar circumstances. In contrast, 

French J’s judgment is consistent with the traditional “generous, unniggardly approach” to 

ACC and is persuasive in its use of authority and consideration of policy. Hopefully, Judges 

in the higher Courts will recognise the strength of French J’s reasoning and the clear 

inaccuracies in the judgment of Clifford and Brown JJ. If this is not the case, Taylor poses a 

risk to the integrity of accident compensation as it was intended by Parliament. It leaves the 

law relating to issues of multiple causation in regard to ACC in a bad state.   

                                                 
156 The Accident Rehabilitation and Compensation Act 1992 was motivated in part by the increased costs 

resulting from ACC v E, above n 128 above; and Davies (Peter) v Police, above n 71 was reversed by the 

Sentencing Amendment Act 2014, s 6. 
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