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Abstract 

 

This essay examines the relevance of intoxication evidence in criminal trials. In R v 

Kamipeli, the Court of Appeal held that a jury must decide whether the prosecution has 

proven the mens rea required by a charge based on all the evidence, including evidence 

of intoxication. It may be possible for a defendant to argue that they were so grossly 

affected by alcohol or drugs that voluntariness or mens rea was absent. But such cases 

are rare. The will or level of conscious intention needed to attribute agency to the 

performance of a basic criminal act is minimal. The essay focusses on obiter dicta in the 

recent case of Cameron v R in which the Court of Appeal foreshadowed the possibility 

of revisiting the Kamipeli principles. It is possible the Court may revisit the question of 

following intoxication rules established by DPP v Majewski, which exclude evidence of 

intoxication for crimes of basic intent. Undertaking a comparative analysis with 

Australian and Canadian jurisdictions the essay argues Majewski should not be followed. 

It is a fundamental principle of the criminal law that a person must be blameworthy to 

attribute them with criminal responsibility. Majewski violates that principle. The essay 

also illustrates that Majewski is inconsistent with human rights. To allow a crime to be 

proven by proof of the proscribed act alone violates the right to the presumption of 

innocence. It is a responsibility of the courts to uphold rights, not limit them in any way 

that is unjustified or disproportionate. The essay acknowledges alcohol and drugs are 

common factors in violent crime and disorder. But it is argued that extending the reach 

of the criminal law to include those acting without agency must be firmly rejected.  

 

Key terms: intoxication rules, criminal responsibility, human rights, R v Kamipeli. 
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I Introduction 

 

This essay questions whether New Zealand’s principled approach to unintended or 

involuntary conduct might be challenged by policy considerations relating to intoxicated 

defendants. It argues that any shift from the existing position would be unprincipled, 

would undermine human rights and is unjustified.  

 

Principles underlying the criminalisation of acts include general requirements for 

voluntariness and mens rea. Criminal responsibility is usually not attributed if either of 

these mental elements is absent.1 Section 20 of the Crimes Act 1961 preserves common 

law excuses and defences, which include incapacity or absence of mens rea due to 

intoxication.2 Intoxication itself is not a defence to any crime. However, alcohol or drugs 

can lead to a confused state of mind, or unconscious conduct, evidence of which may be 

used to negative the mental elements of an offence. Where a prohibited act is involuntary 

due to incapacity then a defence will be based on the excuse of automatism.3 Short of 

incapacity a defendant may use evidence of intoxication to contend that the mens rea 

required by the particular offence charged was absent.4,5  

 

Following the longstanding precedent in R v Kamipeli, the principles requiring the 

prosecution to prove all mental elements of the alleged offence continue to be consistently 

applied, even in cases involving voluntary intoxication.6 However, obiter dicta in the 

recent decision of the Court of Appeal in Cameron v R suggests this approach could be 

subject to future challenges.7 The Court identified an open policy question regarding the 

relevance of antecedent fault to automatism, which appears to challenge whether self-

induced intoxication should affect the way the automatism doctrine operates.8 The Court 

                                                       
1  Except rarely for absolute liability offences, which are generally regulatory offences rather than ‘true’ 

crimes. The exception is manslaughter, which is regarded as an entrenched anomaly (see note 24 below).  
2  Andrew Simester and Warren Brookbanks Principles of Criminal Law (Thomson Reuters New Zealand 

Ltd, 2019) at 481.  
3  At 505.  
4  At 492–493.  
5  Stephanie Bishop and others Garrow and Turkington's Criminal Law in New Zealand (online ed, 

LexisNexis, 2019) at [CRI 20.9]. 
6  R v Kamipeli [1975] 2 NZLR 610 (CA). 
7  Cameron v R [2021] NZCA 80.  
8  At [44]. 
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also stated more generally that New Zealand law has not directly addressed “the policy 

question of whether self-induced intoxication is a permissible defence to crimes of basic 

intent”.9 Any shift in the way voluntary intoxication is treated might bring New Zealand 

more in line with common law rules in England and Wales that were established by DPP 

v Majewski.10  

 

This essay argues that fundamental principles of criminal responsibility and the right to 

the presumption of innocence ought to prevent the law in New Zealand belatedly 

following Majewski. The essay commences by summarising the legal uncertainties raised 

in Cameron. Scientific evidence on the effect of drugs and alcohol on mental capacity 

and mens rea is then briefly addressed. Next, the relationship between blameworthiness 

and criminal responsibility is described. The requirement for blameworthiness is the main 

reason why the High Court of Australia rejected the Majewski rule in R v O’Connor on 

the ground it conflicts with fundamental principles of the criminal law.11 The essay then 

turns to the question of the consistency of Majewski with human rights, showing how the 

intoxication rule was found to be inconsistent with rights guaranteed under the Canadian 

Charter of Rights and Freedoms.12 This is used to illustrate how the rule would also 

conflict with the right to the presumption of innocence in New Zealand. The essay finally 

turns to the question of statutory law reform. It concludes that Parliament should codify 

the principles established by Kamipeli.  

 

II  Cameron  

 

Obiter dicta in Cameron identifies several issues that the New Zealand courts have never 

fully settled regarding the bounds of criminal liability for voluntarily intoxicated 

defendants. The case therefore provides a focus for discussing issues of legal principle 

and human rights that might be considered in future appellate decisions or that may need 

to be addressed through legislation.  

                                                       
9  At [91]. 
10  DPP v Majewski [1976] 2 All ER 142 (HL). 
11  R v O'Connor (1980) 29 ALR 449 (HCA). 
12  Canadian Charter of Rights and Freedoms, Part I of the Constitution Act 1982, being Schedule B to the 

Canada Act 1982 (UK), 1982, c 11.  
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In Cameron the appellant was convicted of a single charge of rape. He claimed the attack 

was attributable to sexsomnia. The trial Judge ruled the condition was a disease of the 

mind, so the defence was based on insane automatism.13 The Court of Appeal upheld that 

classification but allowed the appeal on other grounds and ordered a retrial.14 It held there 

was an error in summing up that would have left the jury potentially confused about the 

relevance of evidence pertaining to sexsomnia when considering the separate question of 

whether the appellant had formed the mens rea the Crown needed to prove for the rape 

conviction to stand.15  

 

Although not required for the decision, the Court of Appeal laid out an extensive analysis 

of the law on sane automatism and on intoxication. This may have been in anticipation of 

issues that could potentially be raised at retrial. Of particular relevance was that it was 

possible that the appellant’s extreme intoxication on the evening of the offending may 

have been a causal or triggering factor for his behaviour.  

 

Several of the Court’s obiter statements are surprising. They revive questions of legal 

policy16 that hitherto appeared to have been relatively settled in New Zealand, albeit not 

definitively so.  

 

In one statement the Court hinted at the prospect of whether it should consider a policy 

question whereby at common law self-induced intoxication could be regarded as an 

antecedent fault that removes automatism as an excuse in some circumstances.17 

Reference was made to Majewski and to an intoxication rule in s 33.1 of the Canadian 

Criminal Code. The Court stated “the position remains open in New Zealand following 

R v Kamipeli”.18 

                                                       
13  Cameron, above n 7, at [3].  
14  At [84] and [98]. 
15  At [87]–[88].  
16  Ronald Dworkin Taking Rights Seriously (London Duckworth, 1977) at 22. Distinguishing legal 

principle and policy: A legal policy seeks to achieve an economic, political, or social goal. A legal 

principle is more fundamental, being a “requirement of justice or fairness or some other dimension of 

morality”. 
17  Cameron, above n 7, at [44]. 
18  At [44] footnote 27.  
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In another statement the Court addressed the intoxication directions that were given at 

trial. It was noted that it would be open to the appellant to claim his sexsomnia was 

triggered by intoxication.19 The Court stated that New Zealand law “has not squarely 

confronted the policy question whether self-induced intoxication is a permissible defence 

to crimes of basic intent”, identifying that question was left open in R v Roulston and R v 

Grice.20 

 

The Court then returned to the question of automatism noting Kamipeli, which set the 

principles applying to intoxication, was not a case of incapacity.21 While acknowledging 

it remains open for an intoxicated defendant to plead incapacity, the Court specifically 

stated that “[t]his is not the occasion on which to answer the question of policy”.22 Taken 

together, these comments indicate that the Court appears to be open to examining other 

approaches. 

 

Finally, the Court identified that judges find intoxication directions troublesome, raising 

a potentially unresolved policy issue that “New Zealand law has not set a threshold that 

must be crossed before juries may acquit because of [lack of mens rea due to 

intoxication]”.23 This appears to signal a concern of the Court that juries sometimes face 

uncertainties without a clear test for when they should regard intoxication as sufficient to 

negative intent or voluntariness.  

 

A Sources of uncertainty? 

 

The Court of Appeal has never squarely confronted the policy question of whether self-

induced intoxication can support an automatism excuse or a denial of mens rea for crimes 

of basic intent. Nevertheless raising uncertainties that have not been highlighted since 

1975–1976 is surprising. It is arguable that Grice does not represent uncertainty in the 

applicability of an intoxication defence to crimes of basic intent. Statements in Grice were 

                                                       
19  At [93]. 
20  At [91]; R v Grice [1975] 1 NZLR 760 (CA); and R v Roulston [1976] 2 NZLR 644 (CA). 
21  At [91]. 
22  At [92]. 
23  At [96]. 
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clearly directed at the particular charge of manslaughter and were not directed more 

generally.24 Furthermore, the principles in Kamipeli were not stated in equivocal terms 

despite Grice preceding Kamipeli and with Woodhouse J and McCarthy P sitting on both 

cases. In Roulston, the Court left two questions open on specific request from the 

Solicitor-General. The first was the same issue from Grice of whether self-induced 

intoxication could support a defence to manslaughter. The second was the applicability 

of Majewski more generally. No argument on either question was submitted by counsel.25 

The decision from a full year earlier in Kamipeli was not cited at all. The Court of Appeal 

simply identified Majewski had not yet been considered.  

 

In the intervening 45 years, the Court of Appeal has heard numerous appeals on the 

adequacy of intoxication directions. A number of these cases have involved charges that, 

if heard in England or Wales, would be classified as crimes of basic intent where evidence 

of intoxication would be excluded. In each instance the Court of Appeal has applied the 

principles established in Kamipeli. Recent examples include R v Purcell involving 

indecent acts on boys,26 R v Storer where charges included assault on a female,27 and 

Simpson v R where charges included assault with a weapon.28  

 

III Intoxication rules 

 

Before turning to address the issues raised in Cameron, it is necessary to identify the 

relevance of intoxication under s 20 of the Crimes Act 1961 and to describe the position 

in England and Wales.  

                                                       
24  Grice, above n 20, at 766 line 31 per Cooke J on behalf of the Court: “The question of drunkenness in 

relation to manslaughter did not arise for decision in the cases in this Court concerning automatism, R 

v Cottle [1958] and R v Burr [1969]. … In this state of the authorities we think that the law on that 

question cannot be regarded as yet settled in New Zealand.” 
25  Roulston, above n 20, at 653 line 53. 
26  R v Purcell CA42/05, 18 May 2005 at [16]–[17]. 
27  R v Storer CA386/05, 5 April 2006 at [17]. 
28  Simpson v R [2010] NZCA 140 at [79]. 
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Historically the common law did not recognise intoxication as a basis of a defence to a 

criminal charge.29 The strict rule was qualified in the 17th century allowing defences based 

either on involuntary intoxication or if the defendant had a permanent insanity caused by 

alcohol.30 Further extension to include voluntarily intoxicated defendants occurred in the 

19th century, when the courts accepted the general principle that an intoxicated defendant 

may have a defence based on an absence of intent specified in the definition of the 

offence.31 

 

The present common law in New Zealand has no defence of intoxication. The relevance 

of intoxication stems from the Court of Appeal holding in Kamipeli that a jury must 

decide whether the defendant formed the mens rea required by the charge based on all the 

evidence, including any evidence of intoxication “drawing such inferences from the 

evidence as appears proper in the circumstances”.32  

 

Several principles can be distilled from Kamipeli.33 The first is that that intoxication may 

be relevant to mens rea. Second, whether mens rea was formed is the focus of the inquiry, 

not capacity. Third, affirming Woolmington v DPP,34 the onus of proof remains with the 

prosecution, meaning there is no presumption a person intended the natural consequences 

of their action. Finally, the level of intoxication to negative mens rea does not need to be 

so great that a defendant’s mind is no longer functioning.  

 

There are exceptions to these general rules. It appears the principles in Kamipeli do not 

apply to manslaughter.35 However, whether this goes so far as to exclude a defence to 

manslaughter where intoxication leads to automatism was the issue left open in Grice.36  

 

                                                       
29  Criminal Law Reform Committee Report on Intoxication as a Defence to a Criminal Charge 

(Wellington, 1984) at [7].  
30  At [8].  
31  At [9]. 
32  Kamipeli, above n 6, at 616 line 10. 
33  Bishop, above n 5, at CRI 20.9. 
34  Woolmington v Director of Public Prosecutions [1935] AC 462 (HL) at 481. 
35  Bishop, above n 5, at CRI 20.12; and Simester, above n 2, at 506–508. 
36  Grice, above n 20, at 766 lines 23–37.  
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Kamipeli itself involved a defence based on intoxication negativing the mens rea required 

for murder but the principles have also been applied to support claims of automatism 

caused by extreme intoxication. Automatism is a claim that the person lacked the 

deliberative capacity to control the prohibited act.37 The claim is that the defendant is not 

blameworthy because there is no moral responsibility for an involuntary act. 

Voluntariness can be considered a part of the actus reus of all offences.  

 

The Court of Appeal in Cameron summarised the defence of automatism citing R v Cottle 

and R v Burr.38 In Cottle Gresson P described automatism as “action without conscious 

volition” and the “action is one which the mind in its normal functioning does not 

control”.39 Additionally, the absence of consciousness is temporary and there is no 

memory of the acts. Gresson P summarised these elements as “action without any 

knowledge of acting, or action with no consciousness of doing what was being done”.40 

North P stressed the need for an “unconscious involuntary act” in Burr.41 However, the 

emphasis is on the absence of conscious will or volition, rather than on unconsciousness, 

with North P noting “Lord Denning … did not mean that the accused person must be 

absolutely unconscious. What he said was … the deliberative functions of the mind must 

be absent”.42  

 

Automatism is not a defence, but a denial of the offence elements due to involuntariness. 

As such it may be better described as an excuse rather than as a defence. Child contends 

the distinction is important, because of the way courts seek to limit the availability of 

defences, which favours defining the scope of involuntariness narrowly.43 In contrast if 

needing to construct the elements of an offence and needing to make a link between 

voluntary conduct and moral responsibility, then courts may approach the inverse concept 

of voluntariness more narrowly.  

 

                                                       
37  Simester, above n 2, at 201. 
38  Cameron, above n 7, at [39]–[46]. 
39  R v Cottle [1958] NZLR 999 (CA) at 1007 line 30 per Gresson P. 
40  At 1020 line 38 per Gresson P. 
41  R v Burr [1969] NZLR 736 (CA) at 744 line 47. 
42  At 745 line 11. 
43  John Child and Alan Reed “Automatism is never a defence” (2014) 65(2) NILQ 167-186 at 175.  
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A Intoxication rules in England and Wales 

 

In Majewski the House of Lords developed the concepts of specific and basic intent to 

restrict the scope of a defence based on intoxication.44 Where a crime is one of specific 

intent the prosecution must prove that the defendant had the state of mind required by the 

mens rea of the offence.45 For any crime of basic intent it is not possible for a defendant 

to argue they acted without fault due to self-induced intoxication.46  

 

The Law Commission notes that the terms basic intent and specific intent have never been 

clearly defined, though offences have been judicially categorised on a case by case 

basis.47 One explanation is that an offence of basic intent has an implicit requirement for 

volition, but no other specific fault requirement of intention.48 A crime of specific intent 

does have an additional fault requirement of intention. However, in practice the courts 

have developed the terms in a way that neither type of offence necessarily requires proof 

of an intention of any kind.49 The result is that there is no single test for distinguishing 

basic and specific intent crimes.50  

 

The Majewski rule also applies to the more fundamental question of whether capacity 

exists for a voluntary act. In England and Wales a defence of automatism is not available 

for a crime of basic intent if the automatism is caused by voluntary intoxication.51  

 

                                                       
44  Criminal Law Reform Committee, above n 29, at [17].  
45  Law Commission (England and Wales) Intoxication and Criminal Liability (Law Com No 314, 2009) 

at [2.30] to [2.31].  
46  At [2.35]. 
47  At [2.3]; and Law Commission (England and Wales) Legislating the Criminal Code: Intoxication and 

Criminal Liability (Law Com No 229, 1995) at [6.4]. Examples of crimes that have been categorised as 

specific intent are given at [3.28] and include murder, theft, robbery, handling stolen goods, and 

burglary with intent to steal. Examples of crimes categorised as basic intent are given at [3.29] and 

include involuntary manslaughter, rape, maliciously wounding, kidnapping, and assault. 
48  At [2.4]. 
49  At [2.5].  
50  At [2.13]. 
51  R v Lipman [1970] 1 QB 152; [1969] 3 All ER 410 at 41F; and R v Bailey [1983] 1 WLR 760; [1983] 

2 All ER 503 at (CA) at 507B. 
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B Criticisms of Majewski  

 

The Majewski rule has been subject to criticism directed at policy weakness, legal 

principle, and impracticality.  

 

The House of Lords justified Majewski on public policy grounds, accepting that 

intoxication is a factor in much violent crime. Allowing intoxicated defendants to avoid 

all liability would leave the public unprotected and bring the law into contempt. A 

substantive rule of law was required to protect the community.52 Quigley questions 

whether Majewski achieves policy objectives associated with deterring intoxicated crime. 

Deterrence relies on an ability to choose how to act.53 It also relies on the certainty 

principle, but this is violated if intoxication is effectively punished while intoxication 

itself is not a crime.54 If it is important to publicly signal a “moral stance against 

intoxication” then that could be better achieved by excluding a defence based on 

intoxication for any type of crime, not just crimes of basic intent.55 Alternatively, if 

retribution is an objective then there are stronger arguments for punishing those persons 

committing specific intent offences.56 Quigley also suggests Majewski reflects a mistrust 

of juries.57 Crombag argues Majewski is an over-reach of the criminal law that 

unnecessarily covers conduct where drug use intersects with mental illness.58  

 

Majewski has also been criticised on the basis that it is inconsistent with legal principles. 

Cavendar highlights the unprincipled approach of equating the act of becoming 

intoxicated with criminal recklessness when there will generally be no coincidence with 

the actus reus of the crime charged and a lack of perception of the risk required to 

constitute recklessness.59 Applying recklessness to automatism is also argued to be “ill-

                                                       
52  Law Commission No 314, above n 45, at [2.43].  
53  Tim Quigley “Specific and general nonsense” (1987) 11(1) Dal LJ 75–125 at 114.  
54  At 115. 
55  At 117. 
56  At 121. 
57  At 120.  
58  Hans Crombag, John Child and G Sullivan “Drunk, dangerous and delusional: how legal concept-creep 

risks overcriminalization” (2020) 115 Addiction 2200–2207 at 2205. 
59  S Cavender “The Lords against Majewski and the Law” (1989) 21 Bracton Law Journal 9–20 at 11–13 

and 15. 
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founded and morally wrong”.60 Orchard identifies the key problem is the departure from 

general legal principles of responsibility.61 Williams points out the rule punishes 

intoxication itself, rather than the actual crime committed when intoxicated.62 It is 

questionable whether the two situations are morally equivalent, particularly if the risk of 

causing harm was not foreseeable prior to becoming intoxicated. Husak identifies the 

discrepancy between these different levels of culpability can be extreme.63  

 

Goode criticises the principles and logic upon which Majewski was founded. He contends 

the intoxication rule was simply expedient, closing a gap in English law between the 

insanity defence and the doctrine of automatism.64 In what Goode describes as a “feat of 

legerdemain”, the House of Lords applied the doctrine of proactive fault to replace 

intention with recklessness and removed the need to actually prove foresight of 

consequences at the time of becoming intoxicated.65  

 

There are also practical criticisms. A Law Commission review in 1992 identified the state 

of the law as complex, illogical and difficult to state with certainty.66 It identified “erratic 

and incomplete” application of social policy.67 The Commission consulted on a proposal 

to abandon Majewski altogether in favour of a more principled approach, suggesting a 

new criminal offence covering harmful conduct while intoxicated. The Butler Committee 

had made similar proposals in 1975.68  

 

Despite these criticisms, Majewski retains support in England and Wales. Following 

consultation, the Law Commission changed its position and issued further reports in 1995 

and 2009 supporting the rule.69 The policy arguments in favour of the rule remain the 

                                                       
60  At 15. 
61  Gerald Orchard “Criminal Responsibility and Intoxication – The Australian Rejection of Majewski” 

(1980) NZLJ 532–539 at 533.  
62  Rebecca Williams “Voluntary intoxication - a lost cause?” (2013) 129 LQR 264–289 at 267.  
63  Douglas Husak “Intoxication and Culpability” (2012) 6 CLPH 363–379 at 368.  
64  Matthew Goode “Some Thoughts on the present state of the "Defence" of Intoxication.” (1984) 8 Crim 

LJ 104–121 at 106–108. 
65  At 107. 
66  Law Commission (England and Wales) Intoxication and Criminal Liability (Law Com No 127, 1992).  
67  At 8.  
68  Law Commission No 314, above n 45, at [3.4]. 
69  Law Commission No 229, above n 57, at 88.  
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same as stated by the House of Lords in the original decision: principally that a person 

should be aware intoxication creates a risk of causing harm to others and that is enough 

to justify criminal liability.70 Allowing all liability to be avoided would leave the public 

unprotected and bring the law into contempt. A substantive rule of law is therefore 

necessary to protect the community.71  

 

IV Alcohol, drugs and mental states  

 

As identified, New Zealand’s position following Kamipeli is that all evidence may be 

relevant to proof of mens rea, including evidence of intoxication. The mental state of an 

intoxicated defendant is a question of fact in a criminal trial. If intoxication is extreme 

then that may raise difficult questions. The concept of intoxication is widely used in 

criminal trials but there is not a clear definition in law of the concept.72 The issues at law 

are whether a person had mens rea or whether intoxication removed the capacity needed 

for voluntariness. The law requires proof of mens rea to the criminal standard.73  

 

Determining how gross intoxication affects cognitive function can be difficult. When 

intoxication is extreme and automatism is raised then expert evidence is called for. 

Experts face two general difficulties evaluating capacity.74 One is informing a legal 

doctrine that is framed as a dichotomy, whereas medical and psychological assessments 

of consciousness usually focus on multidimensional factors. The second is obtaining 

independent evidence of a defendant’s mental state. There can also often be blurring of 

the concepts of intent formation and of voluntariness.75 It has been judicially observed 

that “the distinction between an involuntary act and an unintended act may become fine”, 

sometimes “to the point of disappearance”.76 Certain tests that are used by courts to 

                                                       
70  Law Commission No 314, above n 45, at [2.19]. 
71  At [2.43].  
72  Julia Quilter and Luke McNamara “The meaning of ‘intoxication’ in Australian criminal cases: Origins 

and operation” (2018) 21(1) New Crim Law Rev 170–207 at 196.  
73  Woolmington, above n 34, at 481 per Lord Sankey. 
74  Anne Kramers-Olen “The defence of sane automatism and non-pathological criminal incapacity in 

South Africa: an epistemological intersection between psychology and law” (2019) 49(2) S Afr J 

Psychol 188–198 at 196.  
75  Quilter, above n 72, at 198. 
76  O’Connor, above n 11, at 459 line 18 per Barwick CJ. 
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address intent seem more applicable to determining the presence of voluntariness.77 Even 

when there is quantitative evidence of intoxication there is a tendency to emphasise 

observation about what a defendant could physically do by reference to tasks they 

performed rather than the exercise of their mental capacities.78 The common direction for 

juries to “have regard to all the evidence” reinforces this approach.  

 

Questions of capacity raise controversial philosophical questions. Determinists see 

causation in terms of fundamental physical laws of cause and effect that are outside the 

control of any individual person. The experiments of Libet have been argued to provide 

neuroscientific evidence to support the absence of conscious will on action.79 

Philosophical questions aside, neuroscience is not well enough advanced to determine 

whether an individual defendant had the necessary capacity for, or formed mens rea in 

any particular situation.80 Therefore, for the time being at least, the focus falls on folk 

psychology to establish links between behaviour and state of mind.81 What this highlights 

is that intoxication in a criminal trial is a legal concept and not a scientific or medical 

concept. Common knowledge will be deployed by the fact finder to determine whether 

intoxicated behaviour reflects a mental state of incapacity or whether mens rea was 

formed. This is the role expected of juries and in most situations it may be straightforward 

to infer a defendant’s mental state from their behaviour. But the question becomes more 

challenging when extreme or unusual states of intoxication require distinguishing 

between willed and unwilled acts and assessing the effects that illicit drugs might have 

had on the executive function of the brain. Quilter argues that deploying common 

knowledge in these situations is problematic as fact finders may have little first-hand 

experience of the effects of intoxication from drugs other than alcohol.82 Quilter also 

suggests that evidence from scientific or medical experts is not sufficiently valued by 

courts engaging with intoxication issues.83 Judges may perceive there is a gap between 

                                                       
77  Quilter, above n 72, at 204. 
78  At 202. 
79  Benjamin Libet, Curtis Gleason, Elwood Wright, and Dennis Pearl “Time of conscious intention to act 

in relation to onset of cerebral activity (readiness potential): The unconscious initiation of a freely 

voluntary act.” (1983) 106 Brain 623–642 at 640.  
80  Elizabeth Bennett "Neuroscience and Criminal Law: Have We Been Getting It Wrong for Centuries 

and Where Do We Go from Here" (2016) 85(2) Fordham Law Review 437–452 at 441 and 445.  
81  At 442.  
82  Quilter, above n 72, at 194. 
83  At 195. 
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what experts can potentially reveal about the effects of intoxicants and what the law 

requires. A “low profile” of expert evidence is consistent with the “ascendancy of lay 

over expert knowledge.84 Quilter also argues judges can weaken the role of juries as 

determiners of fact by framing the intoxication inquiry in their own terms.85  

 

It is undoubtedly difficult to assess questions such as capacity and intent when extreme 

intoxication is a factor. Intoxication can cause a wide variety of symptoms. It can 

variously impact consciousness, cognition, perception, and behaviour.86 The law’s 

current approach to intoxicated offending has developed mainly out of the misuse of 

alcohol. Alcohol is both a stimulant and sedative. It affects motor behaviours and is a 

disinhibitor. It also affects memory. The effects are strongly dose dependent. Above a 

blood alcohol level of 0.05% a significant effect on cognitive processes can occur, but 

even at high alcohol levels intoxicated persons may carry out apparently complex tasks.87  

 

Drugs other than alcohol can have much more profound effects. Benzodiazepines impair 

memory, can disorient, confuse, and be disinhibitive. Very high doses lead to toxic 

psychosis, hallucinations and paranoid delusions, which have potential to render a person 

incapable of forming intent and acting voluntarily.88 Central nervous system stimulants 

such as cocaine and methamphetamine can produce psychotic reactions, including 

confusion, hallucinations, and paranoia.89 Hallucinogens such as LSD, PCP and MDMA 

can cause perception distortions, hallucinations, mood swings, and panic. It is particularly 

challenging to predict the effects of polydrug use as combinations of drugs can be 

additive, antagonistic or synergistic.90 What is clear is that drugs can cause an abnormal 

state of mind by affecting the executive function of the brain and behaviour.91  

 

                                                       
84  At 195. 
85  At 197. 
86  At 181. 
87  Shantha Rajaratman, Jennifer Redman, and Michael Lenne “Intoxication and Criminal Behaviour” 

(2000) 7(1) PPL 59–69 at 62. 
88  At 62. 
89  At 63. 
90  At 65. 
91  At 65. 
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Despite the proven neural effects of psychoactive drugs, there is disagreement on the 

relevance of intoxication to legal concepts such as voluntariness and intention. Some 

scientific experts deny the possibility of a link between alcohol and involuntary 

behaviour, characterising extreme effects as either instances of alcoholic blackout or as a 

trigger for underlying pathological conditions.92 However that conclusion does not 

necessarily transpose to all types of drugs nor to all individual situations. For instance 

cannabis and amphetamines have been implicated in causing short-term psychoses.93 

Also, just as important as the nature of the substance, actual effect is dependent on 

multiple factors particular to the individual, including dose, setting, physiological and 

psychological influences. Individual cases ultimately depend on the specific factors 

involved. Lawrence and Verdun-Jones suggest there is a strong argument for including 

temporary drug associated psychoses within the scope of automatism, regardless of 

whether that incapacity arises from substance use alone or in combination with underlying 

neurobiological factors.94 In terms of legal doctrine, courts have accepted intoxication 

can lead to automatism.95  

 

A Prior Fault  

 

Given the known effects that drugs can have on behaviour there may be reasons to ascribe 

moral responsibility and criminal culpability simply based on the voluntary choice made 

to become intoxicated. This was certainly an underlying theme in the Majewski decision. 

Fault arguments can be founded on several bases. One is the doctrine of prior fault, 

whereby a defendant creates the conditions that leads to their incapacity. Lord Salmon 

stated that a defendant who voluntarily consumed drink or drugs could not claim their 

                                                       
92  Harold Kalant “Intoxicated automatism: legal concept vs. scientific evidence” (1996) 23(4) Contemp 

Drug Probl 631–648 at 638.  
93  Andrew Carroll, Bernadette McSherry and Steven Yannoulidis “Drug-Associated Psychoses and 

Criminal Responsibility” (2008) 26 Behav Sci & L 633–653 at 636 and 637. 
94  Michelle Lawrence and Simon Verdun-Jones “Blurred lines of intoxication and insanity: An 

examination of the treatment at law of accused persons found to have committed criminal acts while in 

states of substance-associated psychosis, where intoxication was voluntary” (2015) 93(3) Can Bar Rev 

571–610 at 588.  
95  Authorities where evidence of automatism associated with intoxication has been accepted include R v 

Daviault [1994] 3 SCR 63 (alcohol); R v Brenton [1999] NWTJ 113 (marijuana); R v Chan [2020] OJ 

2452 (magic mushrooms); R v Sullivan [2020] ONCA 333 (bupropion); and R v O’Connor (1980) 29 

ALR 449 (alcohol and a hallucinogenic drug).  
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intoxicated state was an accident.96 This is consistent with Lord Denning’s dicta in 

Gallagher where he stated “drunkenness is no defence to a criminal charge” when it leads 

to a self-induced defect of reason.97 Prior fault provides the necessary link between fault 

at an earlier time and the criminal conduct by applying the concurrence principle.98 

However, if becoming intoxicated is not immoral or illegal, such as with alcohol 

consumption, it is questionable whether prior fault should be attributed.99  

 

A second basis for ascribing responsibility is subjective recklessness. Normally 

recklessness is associated with the criminal act or the result, not with some unrelated state. 

The majority of people are unlikely to be consciously reckless to the possibility of 

committing a criminal act when intoxicated. The foreseeability of the risk of criminal 

conduct when there has been no prior history of that occurring would not support 

recklessness.100 A third basis is to infer negligence. Alcohol is the drug most commonly 

associated with criminal acts in New Zealand, particularly violence.101 Although there is 

a proven link between alcohol intoxication and aggressive behaviour most drinkers do 

not commit any acts of physical aggression.102 Inferring negligence in the absence of a 

clear risk of offending is problematic. If there is a low likelihood that a person drinking 

or consuming drugs then goes on to commit a crime, then no reasonable person could be 

expected to foresee a connection.103  

 

                                                       
96  Majewski, above n 10, at 157c per Lord Salmon.  
97  Attorney-General of Northern Ireland v Gallagher [1961] 3 All ER 299 (HL) at 313A per Lord 

Denning.  
98  Andrew Simester Fundamentals of Criminal Law (Oxford University Press, 2021) at 204; and R v 

Kingston [1994] 3 All ER 353 (HL) at 358d and 360a. The Court of Appeal had identified and applied 

a doctrine of prior fault, but the existence of the principle was rejected at the House of Lords by Lord 

Mustill. 
99  Susan Dimock “What are intoxicated offenders responsible for? The ‘intoxication defence’ re-

examined” (2011) 5(1) CLPH 1–20 at 11. 
100  At 13. 
101  Law Commission Alcohol in Our Lives (NZLC IP15, 2009) at 58.  
102  Monica Tomlinson, Matthew Brown and Peter Hoaken “Recreational drug use and human aggressive 

behaviour: A comprehensive review since 2003” (2016) 27 Aggress Violent Behav 9–29 at 13.  
103  Dimock, above n 99, at 15.  
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B Normative Standards 

 

Another footing for criminalisation is based on positive law. Morse’s view is that 

ascribing criminal responsibility is a question of setting norms.104 It does not depend on 

any scientific theory of the functioning of the mind or any need to understand how free 

will might affect behaviour.105 According to Morse it is legitimate to apply normative 

rules of responsibility based on a folk psychology sense of agency.106 Simmons describes 

this as a naturalistic approach that sees excusing conditions simply as an impairment of 

responsibility underlying basic human concern and attitude towards others and not being 

reliant on any particular metaphysical perspective.107 Husak also argues for the 

culpability of the intoxicated offender based on what their intoxicated behaviour reveals 

about their care for others. Criminal culpability is justified if it is possible to make an 

inference about the person from the act they performed. Intoxication is relevant where it 

indicates a “lack of sufficient care”.108 Goodenough suggests liability for punishment can 

simply be taken from the acts that society chooses to punish.109 

 

V Blameworthiness 

 

Any arguments that criminal responsibility should be assigned on the basis a person 

voluntarily became intoxicated must be firmly rejected on principle grounds. Despite the 

assertions that criminal responsibility can be based on prior fault or on positive law, moral 

responsibility should be a minimum requirement. A tenet of the common law is that 

attributing criminal responsibility to any act requires basic moral ingredients, with the 

                                                       
104  Nicole Vincent “On the relevance of neuroscience to criminal responsibility” (2010) 4 CLPH 77–98 at 

78 citing Stephen Morse.  
105  Stephen Morse and William Newsome “Criminal Responsibility, Criminal Competence, and Prediction 

of Criminal Behaviour” in Stephen Morse and Adina Roskies (eds) A Primer on Criminal Law and 

Neuroscience (Oxford Scholarship Online, 2013) 150–178 at 153.  
106  Stephen Morse “Determinism and the death of folk psychology: two challenges to responsibility from 

neuro-science” (2008) 9 Minn J Law Sci Technol 1–36 at 33. 
107  Greg Simmons “Free Will and Law: Toward a Pragmatic Approach” (2017) 30(1) CJLJ 215–231 at 227 

citing Peter Strawson.  
108  Husak, above n 63, at 371.  
109  Oliver Goodenough and Micaela Tucker “Law and cognitive neuroscience” (2010) 6 Annu Rev Law 

Soc Sci 61–92 at 75.  
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culpability principle necessitating a person should be blameworthy before they are held 

criminally responsible.110 The requirement for moral responsibility is linked to 

culpability.111  

 

Moral responsibility is a form of capacity responsibility, which refers to whether mental 

capacities are present to indicate moral agency.112 For moral agency to exist, a person 

must have the capacity to control their physical actions through voluntariness. 

Voluntariness extends to a requirement for deliberative capacity.113 Moore identifies that 

there must be a voluntary act for there to be criminal responsibility, which he links to 

volition. 114 A requirement for positive agency underlies Moore’s position. Moral 

responsibility is absent when a person does not have the capacity to control their 

behaviour using moral reason. Thus, involuntariness is a fundamental denial that the 

behaviour belongs to the person as a moral agent.115 Involuntary behaviours cannot be 

attributed to the exercise of capacities that a person normally has as a moral agent.116 On 

the concept whereby voluntariness is equated with volition, voluntariness is behaviour 

done willingly.117  

 

Another concept of conscious action is based on a link between behaviour and reasoning, 

whereby an action done without a reason is involuntary.118 Farrell equates this to an 

opportunity to have acted otherwise.119 

 

                                                       
110  Simester, above n 98, at 76. 
111  At 76. 
112  Vincent, above n 104, at 82 citing HLA Hart.  
113  Simester, above n 98, at 77. 
114  Michael Moore Act and Crime: The Philosophy of Action and its Implications for Criminal Law (Oxford 

University Press, 1993) at 45.  
115  Simester, above n 98, at 187. 
116  At 208. 
117  Moore, above n 114, at 45. 
118  HLA Hart Punishment and Responsibility: Essays in the Philosophy of Law (Oxford Scholarship 

Online, 2009) at 105. 
119  Ian Farrell and Justin Marceau “Taking Voluntariness Seriously” (2013) 54(4) BCL Rev 1545–1612 at 

1593. 
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Conscious action can also be explained in causation terms.120 Causation focuses on the 

initiation of behaviour, not on execution. An account of action being executed is whether 

actions occur under a person’s guidance.121 Guidance refers to making adjustments that 

compensate for forces that would otherwise interfere with the behaviour and indicates a 

person was prepared to make adjustments to their action and was in a position to do so. 

People are agents when they exercise their capacities to act on beliefs or desires. It is the 

exercise of those capacities, rather than intention, that establishes their moral 

responsibility. When deprived of those capacities their power of agency is lost.122  

 

One question for attributing criminal responsibility is how to determine the threshold 

capacity required to attribute moral responsibility.123 It is controversial whether conduct 

by a person in an unconscious or a semi-conscious state constitutes willed action. In terms 

of the connection between body and mind, when there is action, “higher faculties are at 

play, even for subconsciously directed behaviour”.124 Behaviour under the severe 

influence of alcohol or drugs is an example of impaired consciousness that has been 

associated with involuntary conduct. But whether there is lack of voluntariness arising 

from such impaired mental states is debated.125 Depending on the level of consciousness, 

behaviour under the extreme influence of alcohol or drugs can be seen as volitional 

impairment rather than as involuntariness.126 Coles argues some crimes that have been 

found to have been committed in an automatous state are situations of diminished 

conscious control in which a person is disinhibited and therefore unable to control their 

behaviour.127 The English case of R v Kingston shows how the courts have held 

intoxicated disinhibited conduct is not an automatic action and moral responsibility 

remains.128 In Bannin Fisher J similarly identified disinhibited conduct is not automatic 

                                                       
120  Donald Davidson “Actions, Reasons, and Causes” in Essays on Actions and Events: Philosophical 

Essays Vol 1 (Oxford Scholarship Online, 2003) at 1. 
121  Simester, above n 98, at 217 citing H Frankfurt. 
122  At 227. 
123  At 205. 
124  At 226 citing H Frankfurt. 
125  Steven Yannoulidis Mental State Defences in Criminal Law (Taylor & Francis, 2012) at 168. 
126  At 185 
127  At 187 citing Coles.  
128  R v Kingston [1994] 3 All ER 353 (HL) at 368E.  
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action, rejecting the possibility there can be automatism if the capacities needed to form 

the mens rea of the offence are present in any degree.129  

 

A counter view is that purposive behaviour does not necessarily imply voluntariness. Loss 

of certain capacities does not equate to acting voluntarily.130 Purposive and motivated 

behaviour in a state of impaired consciousness is neither fully voluntary nor fully 

involuntary. Volitional impairment does not support denial of the physical act. But nor 

does it support a claim a person was in control or that their act was voluntary.131 On this 

account semi-conscious states may not reach the threshold for assigning moral 

responsibility to the actor.132 

 

A O’Connor 

 

In O’Connor the High Court of Australia directly confronted the question of whether 

voluntary action is a requirement for assigning criminal responsibility. The majority 

declined to follow Majewski, establishing that intoxication may be relevant if it raises a 

reasonable doubt as to whether the defendant acted intentionally or voluntarily. Any rule 

dispensing with the need for proof of mens rea conflicts with the principle that attributing 

criminal responsibility requires a blameworthy state of mind. The principle is reflected 

by the statement of Barwick CJ:133  

 

… no common law offence is made out by proof of the actus reus alone. In the case of 

all such crimes, at least an actual intent to do the physical act involved in the crime 

charged must be established.  

 

                                                       
129  Police v Bannin [1991] 2 NZLR 237 (HC) at 254 line 54.  
130  Yannoulidis, above n 125, at 187. 
131  At 195. 
132  Simester, above n 98, at 206; Burnskey v Police (1992) 1 NZCrimC 188 (HC) at 202 per Temm J who 

held the conditions for automatism were “at least a possibility” despite evidence indicating the 

defendant had vague memory of surrounding events and impairment falling short of unconsciousness; 

and Elisabeth McDonald “Acquittal for the intoxicated automaton?” (1993) NZLJ 44–46 at 44 in which 

McDonald criticises Burnskey on several grounds, including whether drunken behaviour and partial loss 

of memory are consistent with automatism. 
133  O’Connor, above n 11, at 460 line 45 per Barwick CJ.  
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Barwick CJ saw the existence of the minimal intent to do the proscribed physical act as 

essential to criminal responsibility.134 Intoxication could be so severe as to either make 

the physical act involuntary or to preclude the minimal mens rea associated with an act.135 

Stephen J also identified the fundamental need for a blameworthy state of mind for 

criminal liability to be ascribed.136  

 

Barwick CJ rejected the arguments in Majewski characterising the prior act of becoming 

intoxicated as a form of recklessness as being inconsistent with the concept of criminal 

responsibility.137 For conduct to be held criminal, the proscribed act must be accompanied 

by the will to do it. Although intoxication itself may be blameworthy, it does not provide 

a ground for presuming intent or voluntariness. Murphy J considered it unacceptable for 

the judiciary to create species of constructive crimes by imputing mens rea based on the 

act of becoming intoxicated.138  

 

Majewski was seen as a response based on policy grounds, without the same persuasive 

authority as if it were based on legal principle.139 It also reflected an unjustified distrust 

in juries.140 Any risks associated with a jury trial could not justify discarding 

“fundamental principles of criminal responsibly”.141 Although intoxicated offending is a 

social problem Aiken J identified it was not for the courts to criminalise conduct without 

proof of intent and that would be an appropriate role for Parliament only, a sentiment 

echoed by Barwick CJ.142 

 

The minority would have applied Majewski, seeing it as consistent with the authorities 

and meeting the demands of the community.143 The rule was also seen as justified on 

ethical grounds.144 Mason J contended the principle of criminal responsibility requiring 

                                                       
134  At 458 line 35 per Barwick CJ. 
135  At 459 line 38 per Barwick CJ. 
136  At 472 line 35 per Stephen J. 
137  At 465 line 6 per Barwick CJ. 
138  At 484 line 35 per Murphy J. 
139  At 472 line 27 per Stephen J. 
140  At 460 line 19 per Barwick CJ. 
141  At 460 line 42 per Barwick CJ. 
142  At 494 line 10 per Aickin J; and 466 line 15 per Barwick CJ.  
143  At 499 line 33 and 502 line 49 per Wilson J dissenting; and 468 line 12 per Gibbs J dissenting. 
144  At 471 line 1 per Gibbs J dissenting. 
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willed conduct was already subject to exceptions, identifying Hill v Baxter and R v Quick 

as examples where automatism based on prior fault are exceptions to the general rule.145  

 

The statements of the majority in O’Connor remain pertinent. Requirements for mens rea 

and voluntariness are consistent with the culpability principle that moral agency must 

exist in order to attribute criminal responsibility to a proscribed act. There is not sufficient 

moral justification based on prior fault or recklessness associated with becoming 

intoxicated to substitute the act of becoming intoxicated for the mental elements of a 

subsequent criminal offence. In 1980, policy reasons based on protecting the community 

from violent or antisocial behaviour did not justify the High Court of Australia departing 

from fundamental principles of criminal responsibility. Nor does social policy justify the 

New Zealand courts allowing the common law to depart from those principles today.  

 

VI Human Rights 

 
A second reason why intoxication rules based on Majewski should be rejected in New 

Zealand is on human rights grounds. There would be a clear inconsistency between any 

general rule preventing a defendant using evidence of voluntary intoxication with s 25(c) 

of the New Zealand Bill of Rights Act 1990 (NZBORA), which provides the right to the 

presumption of innocence.  

 

A Daviault 

 

The Canadian case of R v Daviault146 confronted the question of whether a rule based on 

Majewski was consistent with human rights and the majority decided that it was not.  

 

The Canadian Charter of Rights and Freedoms has the status of supreme law, while the 

NZBORA is stated in similar terms but it is ordinary statute.147 The Charter includes a 

                                                       
145  At 481 line 49 per Mason J dissenting citing Hill v Baxter [1958] 1 All ER 193 (QB) and R v Quick 

[1973] 3 All ER 347 (CA). 
146  R v Daviault [1994] 3 SCR 63. 
147  Canadian Charter of Rights and Freedoms, above n 12. 
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right to principles of fundamental justice, which has no equivalent in the NZBORA.148 

Both Acts include the right to the presumption of innocence.149  

 

Prior to the Charter, in Leary, the majority of the Supreme Court of Canada had followed 

Majewski holding evidence of self-induced intoxication was inadmissible to defend a 

charge relating to an offence of general intent.150 The constitutional position changed in 

1982 with enactment of the Charter. A potential inconsistency was first raised in R v 

Bernard with rights violations identified in obiter dicta. Voluntariness and fault were 

identified as a fundamental principle of justice.151 Cases involving gross intoxication 

bring incapacity into question, raising a rights violation with the intoxication rule being 

a “substituted form of mens rea”.152 The right to the presumption of innocence is then 

violated because the intoxication rule presumes fault by proof of intoxication, effectively 

converting general intent offences into offences of absolute liability.153  

 

The obiter dicta in Barnard were given full effect in Daviault. It was confirmed that mens 

rea is a fundamental element of criminal offences:154  

 

… the requirement of mens rea in a truly criminal offence is so fundamental that it 

cannot, since the enactment of the Charter, be removed on the basis of a judicially 

developed policy.  

 

Substituting an intention to become intoxicated could not substitute for that element.155 It 

violated both ss 7 and 11(d) of the Charter if an accused person was denied the right to 

claim the minimal mental element of voluntariness was absent due to intoxication.156 

Blameworthiness for becoming intoxicated could not be equated to the fault element as 

                                                       
148  Section 7. 
149  New Zealand Bill of Rights Act 1990, s 25; and Canadian Charter of Rights and Freedoms, s 11. 
150  R v Leary [1978] 1 SCR 29 at headnote. 
151  R v Bernard [1988] 2 SCR 833 at [37] per Dickson CJ. 
152  At [82] and [90] per Wilson J. 
153  At [40] per Dickson CJ. 
154  Daviault, above n 146, at [32] per Cory J.  
155  At [40] per Cory J. 
156  At [43] per Cory J. 
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mens rea must reflect the particular offence charged.157 The Charter violation could not 

be saved by s 1 as the measure was not proportional.158  

 

Sopinka J dissented, reasoning that the mens rea requirement was subject to exceptions 

and that those who become intoxicated to the point of losing self-control are sufficiently 

blameworthy.159  

 

The effect of Daviault was to create a narrow exception whereby the accused bears a 

burden on the balance of probabilities of establishing they were in a state of incapacity.160  

 

B Consistency with NZBORA 

 
The dicta in Daviault suggest a similar rights inconsistency might arise between Majewski 

and the NZBORA. Section 3 applies the NZBORA to the development of the common 

law, though where the balance lies between procedural or substantive effect has varied.161 

Prescribed by law in s 5 has been held to include limits that may be prescribed by an 

existing common law rule or by the development of the common law.162 Writing 

extrajudicially, Elias CJ identifies the appellate courts have “proceeded on the basis the 

common law must reflect the values … in the NZBORA”.163  

 

Section 5 requires weighing the significance of the right, the public interest met by 

intruding on the right, limits placed on the intrusion by the law, and the effectiveness of 

the intrusion in protecting the public interest.164 A test from the Canadian case of R v 

                                                       
157  At [46] per Cory J. 
158  Canadian Charter of Rights and Freedoms, above n 12, s 1. 
159  Daviault, above n 146, at [100] and [104] per Sopinka J dissenting. 
160  At [67] per Cory J. 
161  Susan Glazebrook, Judge of the Court of Appeal “The New Zealand Bill of Rights Act 1990: its 

operation and effectiveness” (South Australian State Legal Convention on 22 and 23 July 2004) at [21]–

[22]. 
162  Petra Butler and Andrew Butler The New Zealand Bill of Rights Act: A Commentary (2nd ed academic, 

LexisNexis, 2015) at [6.3.1].  
163  Sian Elias, Chief Justice of New Zealand “A voyage around statutory protections of human rights” 

(Human rights under the Charter: the development of human rights law in Victoria conference, 

Melbourne, 7 August 2014) at 12. 
164  Ministry of Transport v Noort [1992] 3 NZLR 260 (CA) at 284 line 1 per Richardson J.  
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Oakes can be used to determine if a limitation is justified.165 This requires a sufficiently 

important objective, a rational connection between the limitation and the objective, 

impairment of the right as little as possible, and the effect of the limitation on the right to 

be proportional to the objective.166 

 

Little case law has been developed in New Zealand to illustrate the operation of s 25(c).167 

However, the extent to which the right to the presumption of innocence can be limited 

was considered in R v Hansen. Elias CJ considered that the unqualified right is absolute, 

so any restriction would be inconsistent with s 25(c).168 Eliminating the right to be 

presumed innocent, even to satisfy wider criminal justice ends in cases of serious crime 

“would undermine the right enacted as a minimum standard”.169 Tipping J did not 

consider the right was absolute but identified “… the judiciary’s prime responsibility to 

uphold rights and freedoms and not to allow them to be limited otherwise than on a 

convincing basis…”.170 Blanchard J considered “even the presumption of innocence can 

in some instances be subject to limitation in response to a compelling social interest”.171 

 
Even if the s 25(c) right is not absolute, intrusion by the Majewski rule cannot be justified. 

Protecting the public from crime is an important objective. However, there is not a 

rational connection between that objective and a measure that criminalises conduct 

simply on the basis the defendant is intoxicated. In Daviault, Cory J identified that 

research did not support a contention that alcohol consumption inevitably leads to 

assault.172 More recent research confirms a correlation between alcohol and aggressive 

behaviour, but that is not the same as alcohol causing violence or there being a high 

probability of behaving violently, given that most drinkers do not commit acts of physical 

aggression.173 Correlation between the use of other drugs and aggressive behaviour varies 

by the type of drug, but likewise does not indicate consistently strong causal 

                                                       
165  R v Hansen [2007] 3 NZLR 1 (SC) at [42] per Elias CJ; and R v Oakes [1986] 1 SCR 103 at [70] per 

Dickson CJ. 
166  At [123] per Tipping J. 
167  Butler, above n 162, at [23.4.1].  
168  Hansen, above n 165, at [38] per Elias CJ. 
169  At [43] per Elias CJ.  
170  At [111] per Tipping J. 
171  At [68] per Blanchard J.  
172  Daviault, above n 146, at [39] per Cory J.  
173  Tomlinson, above n 102, at 13.  
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connection.174 There is simply not a clear enough link between becoming intoxicated and 

then going on to commit a criminal act to claim that criminalising intoxicated offending 

would achieve any preventative effect or could be justified.  

 
The right would also not be impaired as little as possible. The Majewski rule would be a 

complete derogation of the right. As identified in Daviault, “the presumption of innocence 

requires that the Crown bear the burden of establishing all elements of a crime. These 

elements include the mental element of voluntariness”. 175 Substituting evidence of an 

intoxicated state for mens rea or voluntariness completely removes that burden. Nor is it 

proportionate to draw a distinction between basic and specific intent offences. If evidence 

of intoxication is excluded for certain offences but not others then the limits placed on 

the right would be arbitrary. The Canadian cases identify that such an approach is not 

“well-tailored to address a particular objective”.176 There is no rational reason to protect 

society by holding some intoxicated defendants criminal responsible but not others 

simply on the basis of ad hoc distinctions concerning the nature of the offence.177 For 

these reasons, derogation of the right to the presumption of innocence cannot be justified 

as reasonable as it cannot be demonstrably justified in a free and democratic society. The 

only means of introducing the Majewski rule into New Zealand law would be as a 

statutory rule, whereby it would be saved by s 4 despite the inconsistency.178  

 

VII Is law statutory reform required?  

 

A common law rule based on Majewski would be inconsistent with fundamental legal 

principles and human rights, but that does not mean statutory law reform options can be 

ignored.  

 

                                                       
174  At 16–18. Cannabis, magic mushrooms or LSD use is not clearly linked to aggression. Cocaine and 

methamphetamine use has been linked to aggression.  
175  Daviault, above n 146, at [45] per Cory J. 
176  At [47] per Cory J. 
177  Bernard, above n 151, at [41] per Dickson CJ. 
178  New Zealand Bill of Rights Act 1990, s 4. 
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A History of statutory reform 

 

The Canadian Parliament and the majority of Australian State Parliaments have 

established statutory intoxication rules.  

 

The Parliaments of South Australia179 and the Northern Territory180 both established 

statutory positions consistent with O’Connor. Victoria has not legislated and simply 

follows the common law position.181 This reflects a 1999 Victorian Law Reform 

Committee recommendation that O’Connor should continue to apply.182 The Committee 

acknowledged community concern arising out acquitting any defendant who acted 

violently on the basis they were so intoxicated their act was unintentional or 

involuntary.183 However, it was adamant the law must be based on ethical principles. It 

was more important to “preserve fundamental principles of criminal law” as the 

alternative would be unfair, unjust and inequal.184  

 

The other Australian State and Territory Parliaments have enacted legislation that 

prevents evidence of intoxication being used to negative mens rea for basic intent 

crimes.185 The policy reasons are illustrated in a speech by the Minister of Police in the 

NSW Parliament, who advocated for legislative proposals aligned with Majewski:186  

 

                                                       
179  The Criminal Law Consolidation (Intoxication) Amendment Act 1999 (SA). The amendment provided 

that self-induced intoxication may be taken into account when determining any mental state relevant to 

criminal liability. Section 268(5) establishes a criminal negligence offence, potentially covering 

situations where a person may otherwise escape liability for criminal conduct but for their intoxicated 

mental state. 
180  Criminal Code Act (NT), s 31 excuses criminal responsibility for any act that was not intended or 

foreseen as a possible consequence of conduct and s 7(1) provides that evidence of voluntary 

intoxication may be introduced. 
181  Lange v Australian Broadcasting Corporation ("Political Free Speech case") [1997] HCA 25; (1997) 

145 ALR 96 at 108 “There is but one common law in Australia, which is declared by [the High Court 

of Australia] as the final court of appeal”. 
182  Law Reform Committee Criminal Liability for Self- Induced Intoxication – Final Report (Parliament 

of Victoria, 1999) at xix. Recommendation 3.  
183  At [6.131]. 
184  At [6.133]. 
185  Crimes Act 1900 (NSW), s 428C(1); Criminal Code Act 1924 (Tas), s 17(2); Criminal Code Act 1899 

(Qld), s 28; Criminal Code 1913 (WA), s 28; Criminal Code Act 2002 (ACT), s 31(1). 
186  New South Wales, Parliamentary Debates, Session 1995 (6 December 1995) 4278–4279. 
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… to excuse otherwise criminal conduct in relation to simple offences … because the 

accused is intoxicated … is totally unacceptable at a time when alcohol and drug abuse 

are such significant social problems. 

 

Similar policy considerations prevailed in Canada. Following Daviault, the Federal 

Parliament enacted s 33.1 of the Criminal Code to exclude self-induced intoxication as 

the basis of a defence involving assault or other interference to the bodily integrity of 

another person.187 The preamble to the Bill identified concerns about violence against 

women and children, and about intoxication being used to socially and legally excuse 

violence.188 Parliamentary debate erroneously suggested Daviault would exculpate 

defendants charged with manslaughter and that people might intoxicate themselves to 

commit crime with impunity.189  

 

The Ontario Court of Appeal recently held in Sullivan that s 33.1 is unconstitutional.190 

No case addressing the constitutionality of s 33.1 has yet been considered by the Supreme 

Court of Canada, though Baker argues it implicitly settled the question in Bouchard-

Lebrun and is unlikely to strike down the provision in the future.191 

 

Statutory reform has also been considered in New Zealand. In 1984 the Criminal Law 

Reform Committee rejected the policy argument that a defence based on voluntarily 

intoxication should be limited for public protection, deciding that such a limit would be 

unlikely to deter potential offenders from becoming intoxicated.192 The Committee saw 

little practical need to further strengthen the law to hold intoxicated defendants 

accountable.193 The only recommended reform was to clarify in legislation that it should 

                                                       
187  Criminal Code RSC 1985, c C-46, s 33(1). 
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189  Canada, House of Commons Debates, 35th Parliament, 1st Session, Vol 9 (27 March 1995) 11037 col 

2.  
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192  Criminal Law Reform Committee, above n 29, at [45].  
193  At [43]. 
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not be possible to base a defence on voluntary intoxication where the presence of an 

intoxicant is an element of the offence in question.194 This led to Clause 29 of the Crimes 

Bill 1989, which proposed to codify the principles set out in Kamipeli.195 The Casey 

Committee reviewed the Bill and recommended retaining the intoxication provisions with 

only minor modifications.196 The Committee noted the potential for “public outrage” if 

intoxicated defendants were exonerated, but emphasised the Kamipeli principles do not 

mean intoxication is a defence. They simply mean evidence of intoxication is relevant 

when determining mens rea. The Committee identified it was rare for defendants to be 

exonerated on that basis and the law worked well. There was no need to create another 

offence to cover the few defendants who lacked mens rea due to intoxication.197 The 1989 

Bill was caught by a transition in Government and was not enacted.  

 

B Codifying Kamipeli  

 

Alcohol and drugs are common factors in violent crime and disorder and it is appropriate 

to protect the community from such antisocial behaviour. In the vast majority of cases, 

defendants are already held criminally responsible for the consequences of intoxicated 

behaviour, even in situations when their decision-making was severely impaired. 

However, in extremely rare situations an intoxicated person may perform a criminally 

proscribed act unconsciously or unintentionally. The will or level of conscious intention 

needed to attribute agency to the performance of a basic act is minimal. Only very 

seldomly will it be possible for a defendant to show that they were so intoxicated that 

voluntariness or mens rea was absent. Volitional impairment will not suffice. 

Distinguishing unwilled and deliberate conduct at the margins of consciousness is 

undoubtedly difficult. It requires interpreting behaviour with an understanding of the 

effects of powerful intoxicants and relevant psycho-social factors. Despite the difficulties, 

we must continue to trust juries to make this assessment with the assistance of expert 

evidence and under the guidance of trial judges. This is the way the law has successfully 

operated in New Zealand under the rules established by Kamipeli since 1975.  

                                                       
194  At [74]. 
195 Crimes Bill 1989 (152-1). 
196  Crimes Consultative Committee Crimes Bill 1989: Report of the Crimes Consultative Committee 

(Wellington, 1991) at 95. 
197  At 20.  
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It is unnecessary and undesirable for Parliament to alter this approach by introducing 

intoxication rules based on Majewski. It is a fundamental principle of the criminal law 

that a person must be morally blameworthy before attributing any criminal responsibility. 

The level of blameworthiness associated with becoming intoxicated is simply not 

equivalent to most acts of violence or other serious crimes. Extending the reach of the 

criminal law may be popular, but criminalisation of involuntary or unintended actions 

lacking agency must be firmly rejected. It would violate key culpability principles of the 

criminal law and limit rights in a manner that is neither justified nor proportionate. If it 

can be shown that there are compelling public policy concerns regarding the need to 

control intoxicated offending, then a new offence to capture criminal conduct while 

intoxicated is a more proportionate means to deal with the uncommon situation of a 

grossly intoxicated defendant who might otherwise escape punishment. A more desirable 

focus for statutory reform would be codifying the principles in Kamipeli along the lines 

of the proposal in the Crimes Bill 1989. That would protect the present common law from 

being eroded and would maintain consistency with human rights.  

 

VIII Conclusion 

 

This essay has addressed the possibility the Court of Appeal might re-examine how 

common law defences and excuses apply to intoxicated defendants. The approach 

followed in New Zealand since the case of Kamipeli is to allow evidence of intoxication 

to be presented whenever it might be relevant to a question of mens rea or capacity.  

 

It is unclear exactly why the Court recently raised questions about intoxication rules. The 

case of Cameron did not demand that. That ruling did not raise specific concerns 

regarding the operation of the law over the past 45 years, other than making a general 

observation that courts at times have difficulty framing intoxication directions. The law 

does lack certainty but those uncertainties are narrow questions, such as the application 

of Kamipeli to manslaughter if there is evidence of automatism.  

 

This essay has shown that the appellate courts should reject the possibility of following a 

different path by applying intoxication rules based on Majewski. To develop the common 
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law in that way would conflict with fundamental principles of criminal responsibility and 

would be inconsistent with human rights. Any difficulties of evidence or mistrust of juries 

that might lead to concerns about the possibility of exonerating potentially guilty 

defendants are insignificant compared to the consequence of eroding human rights and 

undermining the integrity of New Zealand’s common law.  

 

Even if a sound policy argument could be made for criminalising intoxicated conduct 

then that is not a question for the appellate courts. It is the role of the legislature to address 

social policy. However, Majewski rules are unlikely to deter intoxicated offending. 

Parliament should also recognise that a proscribed act accompanied by a guilty mind is 

necessary before ascribing criminal responsibility. It should reject the populist paths 

adopted by Canada and several Australian States, which have ignored that minimum 

requirement. Parliament should instead endorse New Zealand’s current approach and 

codify the principles established by Kamipeli.  
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