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ABSTRACT

The object of this paper is to explore how the adult criminal courts in New Zealand
treat matters of an offenders culture. The paper looks briefly at the importation of
criminal law from Britain, which moved initially from a process of limited recognition
of Maori customary law in certain districts quickly to a position of one law for all.
Background concerning the over representation of Maori in the criminal justice
system is presented.

Specific interfaces of the criminal justice system, centering on the courts, are
discussed by reference to case law and where appropriate legislation concerning
culture. The discussion shows the courts are still operating in a monocultural way,
with the odd exception during sentencing where the courts may choose to take
matters of an offenders culture in to account.

The paper concludes with an argument in favour of a separate criminal system or
partnership approach between Maori and Pakeha. This argument is supported by
the position of Maori customary law and the Treaty of Waitangi and the importance
of international law with respect to indigenous populations and the right to self
determination.

The text of this paper (excluding contents page, footnotes, and bibliography)
comprises approximately 13 500 words.




I INTRODUCTION

This paper is an attempt to examine how the criminal courts of New Zealand deal
with issues of an adult offenders culture and ethnicity. It is not a statistical study of
the type of offences and sentences received by offenders according to race.

It is an attempt to look at the role of particular interfaces involving the criminal
courts as a social policy tool in New Zealand society. Legislative provisions relevant
to culture in the sentencing process are considered. The judicial reasoning and
assumptions from cases dealing specifically with culture are questioned.
Predominance is given to the position of the Maori while other minority cultures are
discussed where the courts have considered issues relevant to the theme of culture in

the court.

It is beyond the scope of this paper to examine all the interfaces of the criminal
justice system and offender. Specific areas are selected in this paper, primarily areas
where the courts have made some pronouncement on a cultural or ethnic matter.

Australian jurisprudence is noted where it provides relevant comparison.

The overall approach of the Criminal courts to issues of culture necessitates a
discussion on the special place of the Maori offender with reference to the Treaty of
Waitangi, a brief consideration of the possibility of a claim to the Waitangi Tribunal
on the right to a separate criminal justice system and an introductory consideration of
the rights of indigenous people at international law to a separate criminal justice or

legal system.

[I BACKGROUND

Current statistics indicate 1 in every 180 Maori is in prison,! this prison statistic
illustrates the high involvement of Maori in the adult criminal justice system ("the

system"). Over representation is difficult to calculate exactly, ethnicity of offenders

IP Sharples "Cultural Justice" in FMW McElrea (ed) Rethinking Criminal Justice - Justice in the

Community, (Legal Research Foundation, Auckland, 1995)36, 39
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may be incorrectly recorded by the Police, sometimes the numbers of people in
custody are counted sometimes they are not. Since 1986 the New Zealand Census
has used self-definitions in recording ethnicity, prior to that Maori was defined as half
Maori or more. Whatever statistics are used, for many Maori arrest, fines, periodic
detention, and prison become a way of life, for example in 1993, 42% of cases which
resulted in a conviction for a non-traffic offence involved Maori offenders.?2 The
extent of Maori involvement in the system can not be isolated from historical
policies and processes that have contributed to the current over all social and

economic position of Maori.

Biculturalism has emerged as a concept slowly being addressed by the governments
of New Zealand. Policy documents going to Cabinet committees were first required
to state the implications for the Treaty of Waitangi in the late 1980's3. Past
grievances and the current social position of Maori is receiving attention from the
government. The significant 1985 amendment to the Treaty of Waitangi Act 1975
gave the Tribunal jurisdiction to hear claims under the Treaty that dated back to
1840 and Section 9 of the State Owned Enterprises Act 1986* lead to Maori
bringing cases to the Court of Appeal to protect interests in the state's assets. The
Treaty although recognised by government as an important document has not been
recognised as a founding constitutional document or given status in New Zealand

law in any substantive way.>

2The Department of Prime Minister and Cabinet, Factors contributing to the Over-
Representatnion of Maori in Offending Statistics and in the Criminal Justice System: A Review of
the Literature (Unpublished Paper, Crime Prevention Unit, Department of Prime Minister and
Cabinet Wellington 1995)

3Legislation Advisory Committee, Legislative Change: Guidelines on Process and Content (1987)
para 38.

4 Section 9 reads: Nothing in this Act shall permit the Crown to act in a manner that is inconsistent
with the principles of the Treaty of Waitangi.

SWilson M, "Constitutional Recognition of the Treaty of Waitangi: Myth or Reality" in Justice &
Identity - Antipodean Practises, Wilson M and Yeatman A (eds) (Bridget Williams Books Ltd,

Wellington 1995).




In 1988 Moana Jackson produced his report "The Maori and the Criminal Justice

System A New Perspective: He Whaipaanga Hou"¢ advocating that a separate Maori
criminal justice system was required to reduce the high rate of Maori offending. The
debate continues today, but what does all this mean for the Maori in the criminal
system? Are the criminal courts operating in a pluralist way allowing a number of

solutions to the same problem or following centralist reasoning?

The debate focusing on how to reconcile the New Zealand governments right to
govern and make laws for New Zealand with the Maori right to sovereignty in
certain matters is the setting for this examination of how Maori are treated in the

criminal courts.

III OVERVIEW OF THE IMPORTATION OF BRITISH LAW

Jackson argues the monocultural court structure, the exclusion of Maori attempts to
adapt traditional runanga structures in drawing up legal codes were all part and are
all part of colonial domination.”A brief overview of some of the historical policies
of governments and courts towards Maori and Maori customary law helps explain

how the system today evolved.

In 1841 at the First Court of Quarter Sessions at Wellington a Maori was charged
with stealing a blanket from a settler. The defence lawyer argued that his client was
not a British subject and that by the Treaty of Waitangi the Maori had been
guaranteed the rights of chieftain ship which included the right to have justice
administered by the members of the defendant's tribe. These arguments were not

accepted by the court.®

In 1844 the Native Exemption Ordinance was passed to exempt the aboriginal native
population in certain cases from the process and operation of the law. In cases

involving only Maori a magistrate could not serve a warrant. The charge was only to

6M Jackson The Maori and the Criminal Justice System: A New Perspective: He Whaipaanga
Hou(Part 2, Department of Justice, Wellington 1988)
7Above n6,129 et seq.

8S Cheyne "Maori Justice - The Idea that got away" The Dominion 9 September 1989.
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be presented by two chiefs of the tribe and the warrant for arrest was to be executed
by them. A Resident Magistrates Ordinance was also passed which allowed
Magistrates to have the assistance of two Maori assessors in cases involving Maori
disputants. "The Court was to sit in Maori communities where the mana of the
decision did not come from an isolated judiciary or a police enforcement body, but
from the iwi's view of the appropriate remedy and laws to be applied."® These courts
were replaced by Native Criminal Courts where the law and processes were English,
but the Magistrate was entitled to have the assistance of an unpaid Maori assessor.
Some tribes attempted to adapt traditional runanga structures to draw up legal codes

aimed at dealing with crime, their standing was not recognised by the Crown.!?

The New Zealand Constitution Act 185211 included section 71;
And whereas it may be expedient that the laws, customs, and usage's of the aboriginal or
(Maori) inhabitants of New Zealand, so far as they are not repugnant to the general
principles of humanity, should for the present be maintained for the government of
themselves. in all their relations to and dealings with each other, and that particular
districts should be set apart within which such laws, customs, or usage's should so be

observed.

Section 71 was never used, no areas were set apart in terms of the Act. Government
policy changed away from recognition of some Maori customary law to suppression

of it and the imposition and application of British law to all.

The Native Districts Regulations Act 1858 authorised the appointment of some
circuit court judges and some Maori assessors. But the purpose of the Act which was
stated in the preamble, was to suppress "injurious native customs" and to substitute

punishment in cases in which compensation was sought by means of such customs.

In 1865 the Naive Rights Act was passed declaring that the Maori shall be deemed to
be natural-born subjects of Her Majesty and that the jurisdiction of the Queens
Courts of Law extended over the persons and properties of all her Majesty's subjects

within the colony.

9 Above n6,129
10 Above n6,129.

1 The 1852 Constitution Act was repealed in 1986.




The unfortunate Wi Parata'? case declared that there were no Maori laws or customs
capable of being understood. Some successive laws removed what would now be
considered basic human rights, the 1880 Maori Prisoners Act stated "It is not

deemed necessary to try the ...natives in order to inflict punishment."

Thus the imposition of British law moved from a system initially of co-operation to
one of dominance and not recognising Maori law. The Courts approach followed a

similar path.

v INTERFACES OF THE ADULT CRIMINAL JUSTICE SYSTEM ("The
System")

A Overview of Interfaces of the System

The next section of this paper looks piecemeal at ethnicity and culture in different
parts of the system. Independent of actual offending, it appears from research
literature that at each stage of the criminal justice process the treatment received and
likelihood of progressing to the next stage in the process may differ for Maori as

compared with non-Maori.!?

The criminal justice system is often activated by a complaint to the Police. The
Police choose whom to speak to, question, arrest and prosecute, (how ever an
analysis of Police policy and practice is outside the scope of this paper). Legal
counsel may then be involved advising and representing those arrested or involved.
Court staff and other agencies such as victim support personnel may have some
contact with the suspect or offender. The judiciary will be involved and a jury may
have to determine guilt. Community corrections and of course, prisons are all part of
the system, (community corrections and prison policy and law are outside of the
scope of this paper). At each stage personal discretion or bias and policy
considerations may disadvantage certain groups. Each part or interface of the system

raises questions concerning the culture of the client and how the interface deals with

L21pi Parata v Bishop of Wellington (1877) 3 Jur (NS)72.

13 Above nl,10




cultural considerations. Sentencing is considered in detail as it is at this interface the

Court has legislative direction to take cultural considerations in to account.

B Jurisdiction

The jurisdiction of the court was the subject of an appeal in R v Kohu & Others'?.
The court posed the question 'does the Summary Proceedings Act 1957 apply
according to its terms to a person who is a descendent of a Maori who did not or
whose iwi did not become a signatory to the Treaty of Waitangi'? The question was
answered affirmatively with the constitutional validity of the Summary Proceedings
Act 1957, and authority of the high court and court of appeal explained to lie in
Section 53 of the New Zealand Constitutional Act (1852) which provided the
General Assembly shall have full power to make laws having effect in, or in respect
of. New Zealand or any part thereof . The High Court and Court of Appeal were

bound to uphold the general legislation of New Zealand.

The issue of jurisdiction also arose in the case of Berkett v Tauranga District
Council's. Persons charged with offences that had occurred on Mayor Island/Tuhua
applied to the Court for an order that the Court had no jurisdiction as the Chief who
had sovereignty over the island had not signed or ratified the Treaty of Waitangi .The
Court held the island to be part of New Zealand as defined by the New Zealand
Boundaries Act 1863 and stated that the Courts will recognise and act upon all acts
of the New Zealand parliament. The Court also stated it was not permissible for the
Court to delve back into history, once Parliament had passed or adopted a statute the
Courts must apply it. The criminal law was explained to be based upon the State
taking action on behalf of its members for violations of minimum standards of

conduct prescribed in the Crimes Act 1961.

The courts are very clear that the crimes act applies to all people in New Zealand

regardless of descent.

14 (1989)5CRNZ 194
15 [1992] 3NZLR 206




(! Venue

Application has been made under s4(2) of the District Courts Act 1947 to have
proceedings transferred from a district court to a local marae. Section 4(2) requires
that proceedings be "more conveniently or fairly heard" at a place other than a court.
In Selwyn James Clarke & Others v NZ Police'® 16 defendants facing minor charges
after a protest applied to have the proceedings transferred to the local marae. The
Police opposed the application citing security concerns, and inadequate facilities (for
example lack of recording equipment and telephones). The applicants argued the
marae surroundings would be less intimidating for the defendants, there would be an
opportunity for iwi to hear the defendants case, that the legal system was racist, and
that there was a need for local elders to share in the dispute resolution process and

there was a need to restore Maori dignity.

The court considered the previous cases considering applications for Marae hearings
found that criminal proceedings involved an adversarial process inappropriate for a
marae. The Court interpreted the application as calling for a "complete break" with
the established judicial system and stated if a separate Maori judicial system were to

be created this could only be done by Parliament.

In Police v Black'7 applications arose for the transfer of the charges to be heard by
Maori elders on the local marae. The Court treated the case as an application for the
Court's jurisdiction to be passed over to Tainui elders. The application was
dismissed on the basis of the law making no provision for the jurisdiction of the
District Court to be passed to people who were not Judges of that Court or in some
instances Justices of the Peace. By way of explanation the Court stated the Treaty of

Waitangi brought one law to the whole of New Zealand for the first time.

In Police v S and M'® two Samoan young people were charged with sexual violation
by rape, indecent assault and detaining a girl under the age of 14 years, the alleged
victim was also Samoan. Application was made by the complainant and defendants to

have the matter dealt with in the Youth Court as the Youth Court system was

16 Unreported, DC, 15 March 1996, Hobbs J.
17(1990) 6 CRNZ 333
18(1993) 11 FRNZ 323




complimentary to the Samoan method of dispute resolution. This application was
declined with the reasoning that the law is to be applied evenly to all defendants,
regardless of race, religion, or cultural background. The court noted that the process
being undertaken within the defendants community may resolve differences between
the families of victims and defendants, but the criminal law is based upon the state

taking action on behalf of it's members.

Although the families were complimented on their progress towards reconciliation
the Court felt specific cultural concerns of the families were not able to be taken
directly in to account. The wider community may well have been outraged if the
matter had been dealt with in the Youth Court however the individuals involved may
well have benefited had the more flexible Youth Court been utilised. The Court was

also influenced by the longer period of imprisonment available in the High Court.

Although not a criminal case the question of transferring proceedings to a marae was
recently considered in the family court in Stewart v Stewart ' in the context of an
application by the father in a custody hearing for the case to be heard on a marae.
Judge Inglis commented "It is well understood by now that this Court does not make
special rules for any segment of the New Zealand community.."2° His Honour further
commented that even if both parties had consented to the transfer it would be
offensive to marae protocol for the Judge to remain in control, removed from the

parties and deliver a decision which he or she must do.

There is no law stating the prosecution must continue through the formal district
court process. For example the diversion system currently operated by the police
involves an information being laid by the police and called in court, a remand is then
granted to allow the diversion process to be completed and if the diversion
conditions are satisfactorily completed the information is withdrawn by the police.
The same procedure could be used to allow matters to be transferred to a different

dispute resolution process.

While it is accepted that to transfer Pakeha justice to the marae is entirely

inappropriate, constructive marae use, disposal of minor matters by the local

19(1992) 9 FRNZ 166

20 Above n32,168.




community and use of community meetings where whanau members have indicated a
willingness to be involved needs to be explored. Presently where such dispute
resolution processes exists it is a matter for the Police in deciding whether to charge
the offender or use an informal process such as diversion or referral to a community

committee which is beyond the independence of the Court.

An adjournment in civil matters to allow disposal of the issue, or attempt at disposal
of the issue on a marae is possible. In Phares & Ors v Te Moana & Anor?! the
plaintiff was seeking an interim injunction requiring the defendants to desist from
using the name Whanu-a-Apanui. The defendant made application for an
adjournment on the basis the matter was a domestic tribal matter that could be most
appropriately dealt with on the marae. An adjournment was granted for 14 days to

organise a hui.
D Representation

The question was raised in Mihaka v Police??. Mihaka claimed a right to represent
Prince the defendant in two charges of wilful damage as Prince's Maori Agent. The
Law Practitioners Act 1955 has a reference to a Maori Agent who appears subject to
the Maori Land Court's approval before that Court. Hardie Boys J found the Act did
not and could not authorise such a person to appear in any other court.

The concept of a "McKenzie friend" was considered and the court noted that any
person may attend as a friend of either party, may take notes, may quietly make
suggestions and give advice, however section 354 of the Crimes Act 1961 provides
"Every person accused of any crime may make his full defence thereto by himself or
by counsel". The Crimes Act was seen as removing any discretion a judge may have

in allowing other representation.

The issue again arose in the case of R v Pairama®?. The accused was committed for
trial on several charges. He was not represented by counsel. The accussed's father
who was not a qualified lawyer indicated he wished to represent his son. The

submission made in respect of representation was that according to Maori custom a

21Unreported. HC Wellington, CP239-88, 3 April 1989.
22[1981] 1 NZLR 54
23(1995) 13 CRNZ 496




father must always represent his son and that it would be contrary and in breach of
Article 2 of the Treaty of Waitangi and the Declaration of Independence 1835 that
the accused should be denied this right. The Treaty argument was dismissed by
Penlington J stating that "[t]reaty rights can not be enforced in the Courts except in
so far as a statutory recognition of the rights can be found...there is no statutory
recognition of a Treaty based right.. for a father to represent his son according to

Maori custom" .24

E Jury

There is anecdotal evidence that juries tend to be biased against Maori defendants
this may be especially true in a centre with bad race relations. Shifting the trial to
another area or trial by judge alone could take care of this problem, but first the issue
would have to be recognised as a real issue by the Court, there are certainly no

reported cases in New Zealand of such an application for transfer of venue.

The Juries Act 1981 specifies that the eligible population for a jury includes people
not living more than 30 kilometres away from the Court who are enrolled on the
Electoral role. This instantly raises an issue as the under representation of Maori in
electoral roles has meant the eligible pool of jurors would exclude many Maori from
serving on a jury and increase the likelihood of Maori defendants being tried by a jury
without Maori members.2’ In R v Cornelius?® an appeal against conviction for
cultivation and possession of cannabis for sale was centred upon an error in the
preparation of the jury list. The list used was exclusively from the Whangarei
electorate, if the 30km rule had been followed jurors from Whangarei, Hobson,
Northern Maori and Kaipara would have been eligible and on the defence submission
more Maori and more urban people would have been on the jury list. The Court of
Appeal noted s33 of the Juries Act which provides a verdict will not be effected

because of error or irregularity in the jury list. Section 39 combined with the fact of

24 Above n23.499

25"The evidence seems to indicate that, at the moment, as many as 60,000 Maori may not be
registered to vote" Report of the Waitangi Tribunal on the Maori Electoral Option Claim, (Wai
414,1994) 24.

26[1994] 2 NZLR 74
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jurors still being randomly chosen with no reason to believe the first verdict as being
wrong justified the Court dismissing the appeal. Cooke P remarked, "..it does not
appear that there were any Maori issues or any beyond the adequate understanding
of the jury."?” The Courts have demonstrated there is no provision for any jury to be
called other than through the electoral role system, Cooke P's above comment is odd,
even if there were "Maori issues" beyond the understanding of the jury, this could
have no effect on the selection or make up of the jury. Until 1962 it was possible in
New Zealand to have an all Maori jury.28This possibility was repealed by the Juries
Amendment Act 1962. In Pariama application was made for a jury comprising 6
pakeha and 6 Maori this application was rejected on the basis of the Court having no

jurisdiction to make the order.

The jury selection process allows challenges to be issued for want of qualification
(section 23 of the Juries Act), challenge without cause (section 24 of the Juries Act)
and challenge for cause (section 25 of the Juries Act) by either counsel. The
Department of Justice have recently statistically explored the issue of "Trial by
Peers"?°. The department found there were fewer than expected Maori in the pool of
potential jurors3? and found counsel for the prosecution were more likely to
challenge Maori men than any other group. In the District Court, close to every
second balloted Maori male was challenged®! and in both the high and district courts
fewer Maori than expected served on juries given their proportion in the pool of
potential jurors.

Significant differences were also noted depending on whether the defendant was
Maori or non Maori, when the defendant was non-Maori prosecution challenged 32
percent of Maori males, the rate of challenge increased to 47 percent when the

defendant was Maori.3? Judicial interpretation of the jury system is that the "members

27 Above n26,82.

28 Sections 4, 141-151 of the Juries Act 1908.

29"Trial by Peers?" Department of Justice, 1995, Wellington.

30350 Maori were expected to be in the total pool of 2,984 jurors, the actual number was 300. The
pool refers to those who were summoned and who attended Court. Above n29, 47.

31 Above n29,66.

32 Above n29,84.
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of the panel are selected by chance"33. Statistical analysis reveals that this is not the

case, factors other than chance are preventing Maori from serving on juries.

The inherent power of the Court to prevent jury vetting has been recognised in
Australia, "the court has an inherent power to ensure that a fair trial is achieved and
direct or indirect attempts at 'jury vetting' may bring this power in to play" .34 In
Smith?s Martin J discharged the jury after the prosecutor challenged three Aboriginal
members of the jury panel. His Honour acknowledged the right to challenge jurors,
but said in the circumstances justice would not be seen to be done. In R v Kohu &
Others3 an appeal against breaking and entering, arson and wilful damage focusing
on challenges made by the Crown solicitor against Maori or Polynesian jurors was
dismissed by the Court of Appeal as not being a matter under s383 or 385 of the
Crimes Act giving a right to appeal, and the verdict was not seen by the Court to be

unreasonable.

The high rate of appearance in Court by Maori and the low representation of Maori
on juries graphically illustrates the power imbalance between the two races and the

denial of Maori people's right to control their own lives.
P Court Protocol

An example of a clash between the Maori and Pakeha cultures in court protocol
occurred when Mair in the Wanganui District Court?” insisted on reciting a karakia
(prayer/incantation) in the presence of a District Court Judge. Mair had been
engaged as a McKenzie friend by a defendant in the District Court. The District
Court Judge had presented an opportunity for Mair to conduct the karakia before the
trial began without the Judge being present, as the judge felt it inappropriate that he
was present for such karakia. Mair insisted on saying the karakia in the presence of
the judge explaining it was consistent with the Treaty of Waitiangi, his culture and

the Bill of Rights. The District Court Judge interpreted the series of events as a

33 Above n23,502.

34 AL.R.C. Report No. 31 (1986) para 593.

35 Unreported N.S.W. Dist Ct, 19 October 1981.
36 (1989) SCRNZ 194

37 Mair v Wanganui District Court [1996] 1 NZLR 556




public challenge to the authority of the Court. Mair's explanation was that his tapuna
would expect him to uphold his tikanga and that what he had done was fundamental
to himself as a Maori. Mair was sentenced to 21 days imprisonment for contempt of
court. The High Court dismissed an appeal against conviction and sentence and
interpreted the events as a trial of strength and that the Judge was set up for the
confrontation. Commenting on the delivery of karakia in general the Court stated:3#
[o]ne view is that there is something slightly disturbing to the Court's appearance of
impartiality to make a concession to the cultural mores of one group when sitting on a case
which may be determining the rights and obligations of members of other groups as well as
Maori. Then there are occasions when the subject matter of the case involves entirely
Maori interests and I understand Judges have unhesitatingly allowed a karakia but
reserving the right to attend in person or not. The use of an independent person other than

one of the parties to deliver the karakia may be desirable also.

His Honor also commented that emphasising one particular culture creates an
imbalance as the courts are secular institutions having to deal with litigants of various
races and creeds. This ignores the entirely Pakeha culture of the court imposed on

Maori and other minorities who appear.

In 1980 the policy of the Courts was to not allow Maori defendants to have their
cases conducted in Maori.3° This was remedied to some extent with the Maori
Language Act 1987 which allows any party or witness to speak Maori in any legal

proceedings.*’
G Sentencing, Culture and the Criminal Justice Act

There is inconclusive research on whether ethnic biases directly exist at sentencing,
earlier studies indicate that Maori offenders were more likely than non-Maori to
receive custodial sentences and non Maori were more likely to receive a discharge

without conviction 4! One recent preliminary research report indicates "[e]thnicity

38 Above n37,564.
3Mihaka v Police [1980] 1 NZLR 453
40Section 4(1) of the Maori Language Act 1987.

41 Above n2, 12-13




and gender were not found to be significant factors in predicting the sentence..."2. It
is useful that such statistical analysis of sentence is being undertaken but it is the
Court's approach to ethnicity and culture rather overt racism that is questioned in
this section. There have been legislative attempts in the Criminal Justice Act to allow
issues of an offenders culture to be taken in to account at the time of sentencing. The

legislative policy and judicial response to culture at sentencing is examined.
/ Type of Sentence

Research indicates there has been a change over time of the types of sentence
imposed In particular is appears the use of monetary penalties has decreased
significantly and at the same time there has been an increase in periodic detention.
The drop in use of monetary penalties increased more for Maori than non Maori
increasing the possibility of advancement through the system as periodic detention is

more serious than a monetary penalty.*

2 Section 12 of the Criminal Justice Act

Section 12 of the Criminal Justice Act 1985 ("the Act") allows a Court to take into
account an offer by, or on behalf an offender to make amends. The section
specifically states in deciding whether to take in to account any offer, a court may
have regard to whether or not the offer has been accepted by the victim as expiating

or mitigating the wrong.

a) What has section 12 been used for?
Section 12 has been used particularly in regard to property offences. In Rv
Thacker*¥(a term of imprisonment of 18 months was reduced to 9 months by the

Court of Appeal as payment of $16 000 by amends was seen as going a long way

42Dean, H "The effect of gender and ethnicity on sentencing" in Newsletter of the Institute of
Criminology Aotearoa/New Zealand, (March 1995 #3).

43Spier Conviction and Sentencing of Offenders in New Zealand: 1984 to 1993 (Department of
Justice, Policy and Research Division, Wellington, 1994)

44Unreported, 22 March 1991, Court of Appeal, CA392/90, noted in [1991] BCL 789.
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towards the loss that had been caused. Again, in R v Crime Appeal 4° the prison
sentence was reduced by one third where reparation of $65 000 of $90 000 had been
made by the offenders parents and expressed as a loan to the defendant. In RV
Flavell an application for leave to appeal was adjourned one month to enable the
issue of compensation towards a farmer whose shed had been destroyed by arson to
be considered. Due to payment of $4000 and a voluntary work arrangement the

court reduced a prison term from three years to 18 months.

The courts appear very willing to take in to account and reduce sentence where

material damage is to some extent put right.

The use of Section 12 was surveyed by the Department of Justice in 1990.
Information was collected from five district courts over a 6 month period. The
survey revealed the section was used in one court on only three occasions, at the
time of the Justice Department's survey it was not used in any cases involving a

Maori or Pacific Island offender.4”

Section 12 is not culture specific, it does not apply more to minority cultures than to
Pakeha and does not refer to culture in the statute and it's actual use appears to be
more by Pakeha offenders than other ethnic groups. However it is submitted if a
culturally appropriate method of dealing with the offence is available evidence of that
process may be given under section 12 or an adjournment granted to allow such a
process to be carried out. Dealing with matters in a traditional way may not be
strictly performance of any work or service in terms of section 12. How ever a
purposive interpretation to section 12, with the purpose of the section allowing
making of amends to be a mitigating factor, would allow the court to take such
matters in to account or allow a remand for the purpose of making culturally

appropriate amends.

45Unreported, 4 September 1992, Court of Appeal, CA246/92.
46Unreported. 22 May 1987, Court of Appeal, CA303/86.
4TDepartment of Justice, Monitoring the Innovations of the Criminal Justice Act 1985, (Wellington

1990).




The principles of the section apply to all cultures; was the offender involved in what
ever process was used, or in making the offer of amends and what effect has this had

on the victim.

b) Culturally appropriate steps

"Make amends" is not defined in section 12, the section could justify an offender
relating to the Court a traditional process or culturally appropriate process for
dealing with the offence beyond the readily accepted financially making of amends to

the victim.

The case of R v Semisi*® raises some issues concerning the use of section 12. In
Semisi the offender pleaded guilty to a charge of indecent assault. After the offence
the families of the offender and the victim agreed to carry out a reconciliation ritual
in accordance with Samoan custom. A Samoan trust became involved and the
administrator and co-ordinator of the Trust spoke to the Court detailing the
reconciliation ritual. Tompkins J noted:#
The report that I have now received from the Reverend Tapu, the administrative co-
ordinator of the Fesoasoani Trust, has set out in some detail what has occurred between
families, apparently encouraged and assisted by the trust...He tells me and of course I
accept what he says, that the two families concerned have met, they having agreed to go
ahead with the ritual of reconciliation. He reports the families have all forgiven one
another... everything has now been taken care of insofar as Samoa, or the Samoan protocol,

is concerned.

That the families had all forgiven one and other does not address the position of the
victim directly. According to Epati in traditional concepts of Samoan justice there IS
no place in the structure for individual rights. The individual is but one mere strand in
an intricately interwoven web where everyone is connected to some family or aiga
unit. "In this scheme of things, an offence against an individual is an offence against

the group unit as a whole. It is considered as such and it is dealt with by the fono."30

48(1990) 6CRNZ 360
49 Above n48.,p361.
S0AS Epati, "Samoan Notions of Cultural and Social Justice: Conflicts with Western Law Systems"

in McElrea (ed) above nl.49 at 50




In Semisi the Court indicated a term of imprisonment would have been appropriate
but for the issue having been resolved between the two Samoan families, accordingly

Semisi was sentenced to six months periodic detention.

The Court of Appeal to some extent addresses the concern regarding the victim in
the case of R v Talataina®!. In this case a sentence of 2 1/2 years imprisonment for
sexual violation by unlawful sexual connection was appealed mainly on the grounds

that the Samoan custom of ifoga had taken place between the families.

In 7alataina the victim of the sexual violation had not been directly involved in ifoga
as discussion had been between the men of the families. The appellant had not been
involved as he was in prison. The Court noted that as the offender was not involved
section 12 did not strictly apply, that there was no evidence from the victim as to
what the ifoga meant to her was also material. The Court of Appeal therefore
indicates that any offer to make amends "on behalf" of an offender will not be put in
to effect where the offender's family takes responsibility but the offender is
disassociated from the family, or not directly involved in the process. The decision
also indicates the involvement of the victim in any process and effect of such process
on the victim is material. This consideration of the victim is in line with subsection
(2) of the section, which accords weight to any view of the victim but does not make

such view determinative of the matter.

The Court noted that sexual crimes were crimes against an individual and invasions
of the integrity of the victim usually with long lasting consequences. Therefore even
the most sincere acts of reconciliation between families may not assist the victim or

make amends.

In R v Roach®? , again a sexual offence, the offender willingly participated in ifoga
and the Court noted this may indicate family support in rehabilitation and may in
some cases be largely enough to satisfy the needs of justice. How ever in Roach

s128B(2) of the Crimes Act requiring a substantial term of imprisonment applied and

51(1991) 7 CRNZ 33.

32Unreported,24 November 1987, Court of Appeal, CA 268/87 .
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two years imprisonment was imposed.Epati in commenting on Samoan offenders*3
recognises the negative aspect of close relationships where the integrity and dignity
of the group is considered threatened, as may occur in incest or sexual abuse cases
the family may pressure the victim not to cooperate with the authorities.>* The
prosecution of domestic violence and sexual abuse within the family may be
frustrated by the family unit protecting the family Honour. These issues need also to
be recognised by the judiciary when considering material relating to the victim

presented under section 12(2).

The Court is empowered to adjourn any question of sentence pending the payment of

compensation or performance of any work or service. There is therefore opportunity
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appropriate making of amends can be achieved prior to sentence.
No cases relating to section 12 and Maori offenders were found.>?
3 Section 16 of the Criminal Justice Act

Section 16 of the Criminal Justice Act allows a person appearing in court for
sentencing to request the court to hear a witness speak on their behalf on matters
under section 16(2) of the Act. There are effectively three limbs to section 16(2);
cultural or family background, the way in which that background may relate to the
commission of the offence, and the positive effects that background may have in

helping avoid further offending.

Information collected from eight district courts over a six-month period showed that
this provision was used nineteen times but in only two courts. Section 16 was used in

only 0.25% of all cases involving Maori or Pacific Island offenders.>¢

53 See above n30 and A S Epati "Traditonal Authority & Conflicts with Western Law" in

Commonwealth Law Conference Papers, Auckalnd, New Zealand, 1990 for an outline of Samoan

TV ATRARANAL T WAEALAR AUNe 7T A vamawa watwow = e o—m oy - oo

Justice conceplts.

2OResult of a Linx database search, search of CRNZ and N
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a) Use of Section 16
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periodic detention and receiving stolen property. She had an extensive list of

previous convictions and had received sentences ranging from probation to
imprisonment. The defendant's counsel sought to provide the court with information

on the ethnic or cultural background of the defendant.

The sentencing Judge in the district court ruled that information under that section

was only permitted to be given by witnesses on oath and subject to cross-

WaS Uy perinmeeeaTtoToT 5.v TT Oy VyIcir T OTTTIITO Y o

examination.
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called by or on behalf of the offender to speak from the body of the court without the
requirement that they take the oath or make an affirmation and enter the witness box.
His Honour noted that the section appeared to have come about by virtue of the
Justice Departments submissions to the Statues Revision Committee which included

the passage:®

Although Maori offending (measured in convictions) is markedly higher than that of the
general population, we think that part of the answer to the problem is to place more
emphasis on the use of alternatives to imprisonment for Maori offenders...It is also
proposed that Maori offenders appearing before the Court for sentence should be entitled to
have a person who is familiar with the case advise the Court on the offender's family
circumstances and cultural background and on such other matters as the Court considers

relevant..

The Court must allow a person to speak on behalf of the offender unless it is satisfied
that this course would not be of assistance because the penalty is fixed by law or "for

v other special reason". "For anv other special reason" is not defined, and it is
dIly OLIIEI SPECIdI 1€adUIl . CUL dlly ULLCE dPTulal 1vadvil 1D 1uUt U iiuuls, " GidsreTs

Wiivives wiasewel g vrlasesr vrses fasvsande ol XX oo - oo LY N | 11 Sl e e e A WA ATA VA V7 A A AT T A

persons speaking to matters the Court considers relevant, thereby excluding such

matters as the gravity of the offending, or what the speaker thinks about the criminal

57[1987] 2 NZLR 560
58 Above n38.,569.
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justice system. What is not clear for the section is the effect any material presented
under section 16 is to have on sentence, this has been left to the judicary to

determine.

In R v Mackey*® the Court of Appeal considered section 16 (2) in the case of a
Maori offender. The offender had been found guilty by a jury of three counts of
indecent assault and one of permlttmo an indecent act and was sentenced to 1 year
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over a period of three years. Prior to his conviction the appellant was a senior

kaumatua of his tribe and was called on to officiate at various marae and whanau hui.

Following the convictions his status as kaumatua had been taken from him. Despite
having taken action to remove his status and privileges, the kaumatua and kuia of his
tribe also took steps to provide him with supervision and support to facilitate his
rehabilitation. The Court of Appeal felt that insufficient weight had been given to the
positive aspects of the rehabilitation programme of supervision provided by the
Huakina Development Trust including one on one counselling, group therapy,
progress evaluation and the supervision by the Kaumatua and Kuia. The prison term
was reduced to 364 days subject to release with special conditions under section 77A
of the Criminal Justice Act 1985.60 The court considered the information given to it
concerning the cultural background of the offender was a positive effect that may

help in avoiding further offending.

R v Harry Wawi Junior Peters! is a case where offending occurred prior to s16 of
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could now be presented to the court under section 16. On a charge of assault w1th
intent to commit rape the offender was sentenced to community care for 12 months.
The solicitor general appealed on the ground that the sentence was manifestly
inadequate. The Court of Appeal elected not to interfere with the sentence. The
offender was 17 years old at the time of the offending, and had no previous
convictions. The probation service in conjunction with members of the local marae

proposed a programme of probation where he would perform community work on

59 Unreported, 24 May 1993, Court of Appeal, CA129/93.
60 Section 77A has been repealled but see below n96.

61 Unreported, 11 April 1986, Court of Appeal, CA 309/85.
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recognised the sentence did not reflect the seriousness of the offending however did
not change the sentence deciding that they should not interfere with the sentencing
Judge's attempt to rehabilitate the offender within his own communal environment.

The chance of reoffending was seen by the court as very slim.

In R v Watson? the Court recognised as a mitigating factor the fact that the
involvement of two sons with their father in a large commercial cannabis growing
operation was "governed to a degree by whanau aroha (or family loyalty and
affection) of the strong character characteristic of Maori communities." Although
both the sentencing judge and judge on appeal accepted whanau aroha was a proper
factor to be taken in to account it is unclear what difference if any it made to the

actual sentences.

A very different cultural and language background, presented to the court under
section 16, which would bear very heavily on the offenders wife and family while the

offender was in prison justified the Court of Appeal reducing a sentence of
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In Goi v Police® a chinese offender had obtained funds through false pretences and
committed theft by failing to account. Evidence was given that the Chinese
community was smallish and close knit and that offending of any one of its members
is considered to reflect unfavourably on all of similar race and consequently further
punishment through rejection would follow. The court noted that there was no
evidence that there would be further or traditional punishment apart from isolation

and this would not of itself bring the court to allow an appeal.

It would be relevant to a court if members of the offenders local community were
imposing punishment under the section which allows "the ethnic or cultural
background of the offender" to be presented to the Court. Australian cases provide

some insight into the issue of traditional punishment. Obvious differences exist

6% Unrcponcd,cm(,0/90. 19 April 1991.
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64Unreported, 24 April 1989, High Court, Wellington AP6/89.




between the Australian aboriginal community and the Maori people. There are more
Aboriginal attempting to live in a tribal setting and it is often these people who have

their sentence reduced, or who present a defence based upon traditional factors. New

T aaland lhac mnra ~f antntanrat ad-aassatesssaite loaa seaditianal seilbal Lisna bhaz tha

Maori. The different states of integration is a relevant consideration when

considering Australian jurisprudence on Aboriginals in the criminal system.

b) Traditional Punishment in Australia

In Mamarika v RS the appellant had pleaded guilty to manslaughter and was
sentenced to imprisonment for seven years six months. The appellant had stabbed
and killed a tribal brother after a fight. Members of the tribal community who learnt
of the killing attacked the appellant with spears badly injuring him. Evidence was
given to the court that members of the tribal community expressed the wish that the
appellant be banished from the community for three years or more rather than be
imprisoned. The appeal was allowed and the sentence was reduced to four years. The
injury suffered was to be taken in to account in determining the appropriate
sentence. The appeal was obviously carefully structured so as not to attempt to
transfer the Court's jurisdiction to the tribal community. The Court noted that it was
not the appellants submission that the wishes of the community should prevail over
what might otherwise be seen to be a proper sentence, and it was not suggested the
court should simply substitute a method of punishment known to and accepted by
Aboriginal communities in lieu of a more conventional sentence, "rather it was the
appellant's case that he had already...been severely punished...we find this submission

persuasive in its general approach."¢®

Jadurin v RS was also considering a manslaughter conviction where the appellant
had undergone and was to undergo further traditional tribal punishment. The
appellant in a drunken state had beaten his wife to death. The evidence concerning

prior tribal punishment was sketchy with the Judge commenting _.the reference to
no major injury having been caused is ambiguous..the use of boomerangs and nulla
nullas may have been largely symbolic.." However the evidence of what was to occur

incorporating significant beating and possibly banishment influenced the Court

65(1982) 42 ALR 94.
66 Above 163,99

67 (1982) 44 ALR 425.




although it was careful to record, "..a court should not be seen to be giving its
sanction to forms of punishment, particularly the infliction of physical harm..but to
acknowledge that some form of retribution may be exacted by an offender's own
community is not to sanction that retribution; it is to recognise certain facts which

exist only be reason of that offender's membership of a particular group."¢®

¢) The Wider Cultural Background As a Mitigating Factor

R v Sampson and Others®® was a Crown appeal against the inadequacy of sentences
imposed upon young aboriginal women convicted of murder. Not withstanding the
existence of mandatory life sentences for non-Aboriginals convicted of murder,
legislation authorised a judge to impose "such penalty as, having regard to all the
circumstance of the case, appears to him to be just and proper"’’on Aboriginal

offenders.

The Court accepted in Sampson that the personal history and lifestyle of the
appellants was relevant in sentencing. Two of the appellants had had traditional tribal
upbringing and then for various reasons drifted to fringe camps entering
relationships focusing on the supply of alcohol. The relevance of leaving the support
of traditional tribal structures was recognised:”!
[n]o longer do they have the support of their families and the close-knit, complex network
of relationships that characterise aboriginal society - relationships that not only protect
them from undue physical violence but also that censor their moral conduct. From a
supportive family environment they move into an environment of essentially individual
relationships in which they are thrown on their own resources which are quite inadequate
to cope with such relationships. Furthermore, the relationships that they do form are often
with other Aboriginal people in a similar situation to themselves, and with the derelicts of
white society...not merely that of unfortunate, deprived members of the community such as
we so often see in these courts, for, in their cases, there is a trans-cultural dimension of

their condition...the result is that they find themselves in a limbo: they belong nowhere.

68 Above 167,429
69 (1984) 53 ALR 3543.
70Criminal Law Consolidation Act (NT), Section 5. Now repealed>

71 Above n69,549.
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The above factors and the severe alcoholism of the appellants were seen by the
appellant Court to justify the sentences imposed, the Crown appeal was therefore
dismissed.

Although rather a patronising approach from the Court the recognition of the effects

of removal from traditional supportive structures would appear realistic.

Sampson is an interesting case due to there being no plea of native law or custom
justifying or contributing to the offence or plea of customary punishment. The
dispossession of the aboriginals concerned was in itself a mitigating factor. A plea
detailing the alienation of a Maori from traditional lands and tribal structure
presented under section 16 of the Criminal Justice Act could be made in New

Zealand.

It appears some Australian judges consider it appropriate to mitigate sentences due
to social factors. For example in R v Alwyn Peter’ a tragic history of appalling
living conditions and the repressive regime on the Queensland reserve where Peter
drunkenly killed his girlfriend were compassionately considered by the Court at
sentencing. However, whether anti-social conduct is somehow excusable or less
culpable due to underlying causes is a matter for debate and an issue over which the
Australian judiciary are divided:

I am not prepared to regard assaults of Aboriginal women as a lesser evil to assaults

committed on other Australian women...because of what at times appears to be the almost

hopeless tolerance or acceptance by some Aboriginal people of drunken assaults of this

llZlIUrC.73

Problems due to race relations influenced the Court in the Australian case of Neal v
R7 The Court although not dealing with a specific legislative provision concerning
culture considered in looking at mitigating factors that the "race relations aspect" of
the case with Mr Neal having been placed in a position of inferiority to the whites

managing the reserves was a special mitigating factor. Murphy J considered a

2Unreported, 18 September 1981.Qsd SpCt.
73 R v Edwards, unreported, NT SpCt, 1981, No 155
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sentence of imprisonment which had been imposed by the lower court would do

nothing to improve race relations.”>

It is submitted section 16 would allow a greater number of matters to be placed
before the Court than currently appears to have occurred. It is a basic sentencing
principle that all material facts relating to the offending or offender must be taken in
to account by the sentencing judge. Mitigating circumstances arising from ancestral
dispossession of tribal lands and the structure and operation of New Zealand society
that has contributed to the social and economic plight of many Maori, and problems

of a cross cultural nature could be presented to the Court under Section 16.

It is submitted the reality of oppression, discrimination and the destruction of tribal
structures not suffered by any except the indigenous populations and should be a

mitigating factor beyond an offenders personal situation.
4 Remands & Discharges

Section 19 of the Criminal Justice Act allows a court to discharge an offender
without conviction when in all the circumstances it appears just to do so.

Section 12 of the Criminal Justice Act refers to matters that may be taken in to
account at sentencing, implying when a conviction has already been entered. How
ever it is submitted material referring to a culturally appropriate method of making
amends presented under section 12 could support a section 19 application. It is
submitted that a Court could vacate a plea of guilty or finding of guilt if it is satisfied

the offence was minor and amends had been made in an appropriate manner.

Section 16 of the Criminal Justice Act can be utilised to support submissions for a

discharge without conviction. In Rawhihi v Police™ a shop lifter who had apologised
to the shop keeper and had the support of his whanau and had a Maori elder speak to
the Court pursuant to section 16 was seen to be unlikely to reoffend and was granted

a section 19 discharge.

75 Above n74.319. It should be noted however the offence was one of "spitting" at the white manager
who ran the store on the reserve

76 Unreported, 14 September 1988, HC Wellington AP 177/88.
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The question of whether a suspended sentence should be granted to allow traditional
punishment and community involvement arose in Australia in the case of Sydney
Williams™. Williams pleaded guilty to manslaughter after he drunkenly killed a
woman who provoked him by uttering tribal secrets. Defence counsel submitted the
elders from the Williams community wished to deal with the matter by applying
traditional sanctions, probably spearing through the thigh and rigorous instruction in
aboriginal lore in a remote area. He received a two year suspended sentence on the
condition of him returning to his community and obeying the tribal elders. The case
was controversial and their were questions on whether the punishment was carried
out. Judges can not order or direct that traditional punishment take place, however
the use of a suspended sentence conditional effectively upon a community
programme wuold allow the courts to use community rehabilatative programmes for
more serious offences than the current sentence of community programme is used

for.78

The use of suspended sentences and reduction of punitive sanctions conditional upon
culturally appropriate methods of dispute resolution creates a cross cultural issue. It
may be seen as undermining tribal authority or imposing pressure on traditional
structures to use "punishment"” when the same structures are not given jurisdiction to
deal with the entire matter and so continues the domination and control of the
indigenous community. It is also clear the courts can not order that a cultural method

of dispute resolution, making of amends or punishment occurs.
5 Section 5 of the Criminal Justice Act

Section 5 of the Criminal Justice Act reflects the governments increasing concern
with violence in society. The general principle is that offenders using serious
violence or causing serious danger to the safety of others in the course of committing
an offence punishable by more than two years in prison should be imprisoned.
Section 5 is not expressed to be subject to any other section. There is a discretion
vested in the judiciary so where there are "special circumstances of the offence or

offender" a prison sentence will not necessarily be the outcome.

7TUnreported, SA Sup. Ct, 14 May 1976, noted in (1976) ALJ 386.

78See p29-p32 for a discussion on the use of the community programme sentence.




a) Culturally Appropriate Violence?

The fact that violence may have accorded with the customs of a culture will not
constitute special circumstances. In R v Fuimoana™ the Court of Appeal reduced a
term of imprisonment imposed upon a voluntary worker at a Samoan Trust from 18
to 12 months' imprisonment as insufficient weight had been given to the appellant's
background of community service. The offender was convicted of injuring with intent
to injure a 16 year old youth as punishment for running away from the trust.
Although reducing the sentence the Court emphasised that deterrence was a factor as
there was need to make clear that the use of physical violence cannot be legitimate

means of discipline in any section of the community.

It appears unlikely that any plea of mitigation based upon the theme of the offender
acting in accordance with applying traditional punishment, if violence were involved

would be unsuccessful in New Zealand.??

The principle that violence will not be tolerated even if it is expressed to be a part of
an offenders culture is present in the domestic violence case of Police v Tuiloma®!.
Tuiloma was a successful Crown appeal against a sentence of 12 months community

care imposed for serious assault upon the respondents de facto partner.

In the case of Seela Saofai v Police®? the Court stipulated that no matter what the
customs of an ethnic community might be, violence will not be tolerated. This case
was an appeal against a sentence of nine months imprisonment for a charge of
injuring with intent. The offender was charged with two other Samoan female
relations. The complainant was having some form of sexual relationship with the
Appellant's brother and the three women decided to accost the complainant. The
complainant was beaten up and all her hair was cut off. The Judge stated:**

It is said that this sort of retributive conduct is, although not approved in the Samoan

community, something which is not unusual but whatever may be the customs of Samoa or

79Unreported,27 July 1995, Court of Appeal, CA 276/95, noted in [1995] BCL 1109.
80See below n80.

81Unreported, 24 July 1992, High Court Whangarei AP26/92, noted in 15 TCL 35/10.
82Unreported, 15 September 1989, High Court, Christchurch, AP 149/89.

83 Above n81.4.




in that community there is really no question and of course the Appellant through counsel

did not contend otherwise, that this conduct is totally out of order.

The sentence of imprisonment was substituted for periodic detention as the appellant
was breast feeding a 4 week old baby, a factor that the district court judge was not

aware of.

b) Special Conditions in s5

The deterrent aim of section S is strongly recognised by the Courts. However a
Court will recognise it may refrain from imprisonment and do justice in an individual
case if the particular combination of factors are so out of the ordinary that a

departure from imprisonment is appropriate.

There is no reason why circumstances occurring after an offence can not amount to
special circumstances. In R v Stratford®* a 35 year old first offender spent 12 months
on bail with no repetition of violence and the incident of serious violence had
occurred when he learnt of the victim becoming involved with his wife. Six months
periodic detention and a fine of $5000 with half paid to the victim was in substitution

for six months imprisonment.

In the case of Tugaga v Police®’ a sentence of of nine months imprisonment for
injuring with reckless disregard for the safety of others was appealed. The District
Court Judge held that section 5 of the Criminal Justice Act applied. The appeal
centred upon whether special circumstances existed. The submission on behalf of the
appellant included that in accordance with Samoan custom the appellant had done
his best to meet his victim to offer his apologies. It appears from the judgement that
sections 12 and 16 of the Criminal Justice Act was not used by the appellant. Holland
J commented on the danger of being asked to invoke only part of a person's culture
without being fully informed of the totality of the culture and found in this case
special circumstances did not exist. His Honour noted that Samoan custom required
in addition to the apology some element of revenge or punishment and the appeal

was dismissed.

84 Unreported, 3 December 1985, Court of Appeal,. CA 254/85.

85 Unreported, 14 December 1989, High Court Christchurch,AP225/89.




Tugaga does not remove the possibility of culturally appropriate methods of dealing
with an offence fulfilling special conditions in section S, material may be presented

to the Court under section 12 and 16 of the Criminal Justice Act.

The issue of whether the availability of a suitable community based programme could
amount to special circumstances arose in Police v Kapa®®. Kapa had been convicted
of offences under the Arms act that involved discharging a shotgun in an serious and
dangerous manner. The sentencing judge had been going to impose a period of
imprisonment but due to what the offender had done since sentence and the
"exceptional programme that had been worked out with Mr Samuels of the Pinehall
whanau" he had been sentenced to 6 months community care. The Police appealed
the sentence and succeeded. In the High Court it was held section 5 of the Criminal
Justice Act applied and the Court commented "I do not consider that the community
based sentence in this case can be a special circumstance of the offender. It is no
more than an alternative means of disposition if the Judge considers special
circumstances justify him adopting it." The fact that the offender had already been
residing with the whanau for 3-4 months since the offending was also not a special

circumstance in terms of section 5.

6 Community Programmes - section 53 of the Criminal Justice Act ("section

53

The sentence of a community programme was first introduced in 1985 (replacing the
sentence of community care). The legislation provides the sentence is available for
any offence punishable by imprisonment.#”The offender must undergo a programme
which if it is residential must not exceed 6 months and if it is non-residential must not
exceed 12 months. A programme is defined in s2 of the Criminal Justice Act and
includes placement in the care of members of an appropriate ethnic group, such as a
tribe(iwi), a subtribe (hapu), an extended family (whanau), or a marae, or in the care
of any particular member or members of any such group, such as an elder
(kaumatua). Section 2 also defines programmes to include placement in the care of

members of an appropriate religious group, such as a church or religious order, or in

86(1989) 4 CRNZ 466.

87 Section 53 Criminal Justice Act 1985
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the care of any particular member or members of any such group which would
appear to allow the Samoan community to use the church as a base for rehabilitating
members of their community. Epati®® argues from a Samoan point of view the
Church should be recognised as a unit and respected authority in seeking settlement
of issues. The Church through section 53 may work with offenders but the option is
not given to the Court to devolve authority for the settlement of disputes to churches

or other groups.

If section 53 is to be used the probation service must prepare a report for the court
informing the court of the nature and conditions of the placement. The court,
offender and sponsor must all consent to the terms of any community programme.
Policy reflected in the legislation therefore looks to be a promising opportunity to
divert Maori offenders away from prison, periodic detention, community service and
fines into community based programmes of rehabilitation.

The Courts have an inconsistent approach to the use of section 53. In R v Grennell*
the court would not agree to a sentence of a community programme developed and
sponsored by Otewa marae which would have allowed the offender to carry out
many community activities. The court believed the community programme would
have been rehabilitative rather than punitive and would not therefore meet the
requirements of punishment and deterrence which must form part of a sentence for
an offence of cultivating and possessing cannabis for sale. Community programmes
were seen as more appropriate for minor offences. Supervision encompassing all the
proposed conditions of the community programme. Conditions included conducting
remedial reading classes at the marae, aiding with the Kohanga Reo, participating
with Rangatahi activities, and undertaking Kaumatua care at the marae. This can be
contrasted with the case of Peters®® where the Court of Appeal found a community
care to be appropriate in all the circumstances for a young Maori offender sentenced

on assault with intent to rape.

88Epati above n30,56.
89 Unreported, 12 September 1988, Court of Appeal, CA211/88.

20 Above n61.




In Wells®' a sentences of two and ten months imprisonment for charges of breaching
periodic detention and receiving stolen property were substituted on appeal for a
sentence of a community programme. Grounds for the appeal were found due to the
incorrect approach that was taken to the sentencing process in the Court below. The
district court judge in the court below erroneously interpreted section 16 of the
Criminal Justice Act®? and made remarks that were irrelevant to the actual offending,
insensitive to Maori New Zealanders and disparaging to members of the Maatua

Whangai who were in court to support the appellant.

The perception that community care is rehabilitative and not punitive and may be
one reason for the low use of the sentence of community programmes, in 1986 the
sentence was given in 1% of cases and in 1987 in only 0.8% of cases, with only 1.8%

of Maori offenders receiving the sentence.”3

In R v Hutana v Anor®* Eichelbaum J was sentencing a Maori offender for his part in
a gang rape. Evidence was presented of the ethnic and cultural background of the
offender in the context of recommending a community programme proposal. The
Court found there were insufficient particular circumstances to justify departing form
s128B of the Crimes Act that called for a substantial term of imprisonment. Section
128B of the Crimes Act does not mean a community programme will not be utilised

for minor sex offences.??

A successful appeal against a sentence of imprisonment was made in Ross v Police®®
Five months prison had been imposed for assaulting officers at the periodic detention

centre.a 12 months community programme in a whanau and tribe trust was

21 Above n38.

92See above pages 11-12 and n38

93nCriminal Justice in New Zealand” An Overview of Department of Justice Research” 1985-1990,
Policy and Research Division, Department of Justice 1990 Wellington. p10. The report also states
"More recent information suggests that the use of this sentence has stabilised at this low level."

94 Unreported, 8 September 1987, High Court, Napier 7-87.

9SR v Acc (CA132/87) [1987] 1 NZLR 656, 658, imposition of a community programme where the
offence of sexual violation was at the least serious end of "the kind of conduct which so frequently
comes before the court".

96Unreported, High Court Auckand AP12-93, 12 March 1993
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substituted. Similarly in R v BelPP7 a sentence of periodic detention was substituted
on appeal for a community programme as Bell had for the first time in his life kept
out of trouble for almost one year and the whanau where he had spent the past nine
months was said to be a stable constructive environment which boded well for his
future.

There is obvious conflict in sentencing philosophies where there is a suitable
community rehabilitative programme available but legislation requires imprisonment.
The need for justice to be seen to be done by the wider community and the supposed
deterrent effect of such prison sentences can only be questioned, especially when
looking at long term implications of depriving offenders of community support and
reintegration when it is available. A community programme can be imposed as part
of a prison term. That is, a shorter prison term with community care at the end of the

imprisonment is a possible sentencing option.”®

The much publicised case of 7aro® is a similar example of the Court refusing to
impose a community based sentence. Tato, a Samoan was the unlicensed driver of a
car which hit two Tongan children killing them. Scared of instant reprisal Tato
drove off and was hidden at his extended families homes for approximately one
week. Tato was sentenced to 15 months prison despite the fact the victims family had
forgiven him after a meeting had taken place with Tato, the victims families and

Tato's family.

In a case such as 7aro the judge views the crime or offence as against the state.
Reconciliation occuring in the community and victim forgiveness can be a factor in
sentencing but the court will not in a serious breach of the law treat such steps as ,

resolving the matter. The practical aspect of this is obvious, people who have taken

97 Unreported, 18 October 1990, Court of Appeal, CA218/90.

98 Section 55 of the Criminal Justice Act 1985. The term of imprisonment must be 12 months or
less and likewise the sentence of community care must be completed within 12 months of release.
Additionally see above p24 concernng suspended sentences conditional upon rehabilitation
programimes.

99 See "When Forgiveness is not Enough", The Listener, March 26,1994, for an account of the

events that transpired between the families and the Courts approach.
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responsibility for their offending within their community and who have made amends

appropriately may still be sentenced to prison.
7 Another Colonising Artefact?

Jackson argues that an attempt to graft Maori processes "upon a system that retains
the authority to determine the extent, applicability, and validity of those processes is

another colonising artefact."100

Section 12 and section 16 of the criminal justice act allow an offender to introduce
to the court a culturally appropriate method of making amends. The participation of
the offender is critical to the court taking the making of amends in to account. If any
form of community reconciliation is to be taken in to account the participation and
attitude of the victim is relevant to 19! but not determinative of any sentence. What
effect, if any, such a process will have on sentence is uncertain. Section 16(2) of the
Act allows a court in sentencing, amongst other considerations to hear community
members and consider cultural matters in respect of proposed rehabilitation. The
Court of Appeal provides authority for substantially reducing or avoiding
imprisonment if the cultural background of an offender indicates a culturally
appropriate rehabilitative programme may help avoid further offending. How ever a
community programme may be seen by the courts as not being a punitive sanction,
and when a policy of deterrence and punishment is legislatively defined, community
rehabilitative programmes may not taken advantage of.!°2  The Court will not
support physical retribution even if in accordance with the practises of another
culture!? and therefore can not support any traditional practice involving violence.
It is uncertain whether cultural matters, or making amends in a culturally appropriate

manner would satisfy the special conditions in section 5 of the Criminal Justice Act.

Section 12, section 16 and section 53 of the Criminal Justice Act certainly leave
large discretion with the sentencing judge and all power remains with the Court. The

judiciary determine the extent, applicability and validity of culturally appropriate

100 Jackson M "A Colonial Contradiction or a Rangatirantanga Reality" in McElrea above nl, 33.
101Semisi above n48 and Talatania above n31.
102 Above n88

103Sofai above n81, Tuilama above n80.




ways of dealing with offenders and what offences may be mitigated by cultural

factors.

Vv A COMMENT ON THE COURTS APPROACH TO CULTURE

In general relevant legislation and the criminal courts continue a monocultural
approach to the administration of justice. The jurisdiction of the court over all people
residing in New Zealand regardless of historic background had been firmly establised.
In criminal matters the Courts appear reluctant to hand authority to community
groups without specific legislative direction!?*. Maraes are inappropriate places for
pakeha justice but authority will not be transferred to maraes where Maori are
involved. Representation in accordance with Maori custom can not occur. There is
little chance of Maori defendants being judged by juries with Maori members. Court
protocol will not accommodate Maori protocol unless desired by the Judge.
Sentencing and culture is a matter that has recieved legislative attention and the court
may now consider matters of culture at sentencing, how ever there is a lack of
defined principles and unpredicatability from the courts when confronted with section

12, 16 or 53 of the criminal justice act.

The issues raised concerning juries, venue, representation, community care and wider
sentencing immediately raise questions concerning the practicality of other options if
they are to be explored. Issues of what to do if victim and offender are different
races, how much say should the community have in the justice process, how should
offenders of different races but the same crime be treated, how do individual rights fit
in or remain protected if culturally appropriate methods of dealing with matters are
utilised and many more immediately arise. How ever these type of questions need to
be asked in the New Zealand context and not hidden behind the Courts steadfast
approach to one law for all. Additionally the underlying questions about the status of
Maori customary law and justice within the wider questino of whether justice is

occurring for Maori offenders require consideration.

104Byt see reports by Dr Pita Sharples of the courts sending Maori offenders to his voluntary group

in "Cultural Justice" McElrea (ed) above n I, 36.




Various commentators recognise that the matter is not a clear cut as the Courts
declare;"[a]lthough, for the sake of national cohesion, a single justice system may be
preferable, I should imagine a special case exists for the recognition of indigenous
laws." It may be that one criminal code is desirable due to the size and integration of
New Zealand's population. The one criminal code presently operating and being
interpreted by the Courts ignores the Maori culture almost entirely. As Durie asks
"What is law but the enacted or customary rules of a community? And what
communities must qualify most for national recognition of their laws than those who
are the nation's founding peoples? Maori, in this context, are not simply a race or
cultural group but a people with constitutional status arising from prior

occupancy."103

VI THE SPECIAL POSITION OF THE MAORI

In the examination of case law above the Courts have routinely applied the principle
of the administration of one law without preference for any culture. Is the courts
assumption that the Maori has no special position distinct from other minorities

entering the Court valid?

Maori rely upon the Treaty in asserting a right to control their own affairs which can
extend to a right to have criminal matters dealt with by other Maori or in accordance

with Maori tradition. 10

The Criminal courts have certainly shown they are not prepared to delve into such an
argument. When matters referring to the Treaty are raised, the courts response
centres upon the courts recognition of all acts of Parliament regardless of any attack
upon the assumptions or procedures which might have led to their enactment, and

further that the acts did not deprive their current authority from the Treaty.!7 The

105 Durie. ET "Justice. Biculturalism and the Politics of Law" in Wilson and Yeatman (eds) above
ny,338.

106For example see above Pariama above n23, Mair above n37, Mihaka above n22, Berkett above n
15, Black above nl7.

107For example Kohu above n36.




criminal courts require rights guaranteed by the Treaty to be incorporated in to

statute before they will give effect to those rights!o8.

New Zealand courts, in the application of the Crimes Act which through ssS and 6
applies to every act done in New Zealand, have recognised that the application of the
law is a different question to that of land ownership.!%° For the Maori it may not be a
separate question:!10
Also in this world view, Maori were the land. It was part of them by direct descent from
the earth mother...The land, people and life forces were thought to be governed by cycles.
By the law of utu, what is given is returned or that taken is retrieved...survival depended on
the maintenance of the cycles of nature, and on the maintenance of cycles in human
relationships.. . From the law of utu came responsibilities for the regular performance of
social obligations; and from the principles of manaakitanga came the need to respect and

care for others, or conversely, not to advantage one self to others' detriment.

A The Possibility of a claim to the Waitangi Tribunal

As the Treaty was written in two languages there is constant debate as to what
exactly the words meant to Maori and the Crown. Both texts would be considered by
the Waitangi Tribunal'!! or a Court considering matters dependant on the Treaty. In
article the first the Crown was given the right of kawanatanga, the right to govern!!2

and therefore the right to make laws. In Article the second the chiefs and tribes of

108Following the cases of Te Heuheu v The Aotea District Maori Land Board [1941] NZLR 590,
596 and New Zealand Maori Council v Attorney-General [1992] 2 NZLR 576,603.

109 Berkett above nl3.

1OE T Durie. Custom Law: Address to the New Zealand Society for Legal and Social Philosophy
(1994) 24 VUWLR 325, 328-329.

I1Section 5(2) Treaty of Waitangi Act 1975.

112The word "kawanatanga is a tranliteration of the Englilsh word 'government', and therefore it is
not a genuine Maori word, although it can be found in writen documents dating from before the
Treaty of Waitangi. Kawanatanga signifies the power and sovereignty of the colonists, It is through
government that laws and policies are determined for the functions of state departments throughout
New Zealand and for the benefit of all its citizens." Barlow, C Tikanga Whakaaro - Key Concepts In

Maori Culture (Oxford University Press, Auckland, 1991),45.
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New Zealand were granted the full exclusive and undisturbed possession of their
Lands and Estates Forest Fisheries and other properties, the Maori version of the text
of Article the second refers to, .. te tino rangatiratanga o o ratou wenua o ratou
kainga me o ratou taonga katoa.. . It is argued that tino rangatiratanga means
sovereign power or status!!3, or unqualified exercise of chieftain ship!!4. Taonga may
be translated to mean treasures or cultural heritage.!'S The third article of the Treaty
has been cited in support of the view that one law for all was agreed!!¢, the Maori
text may not be equivalent to the English and may be read that the Crown guaranteed
to Maori their own laws!!7. The Waitangi Tribunal, and commentators such as
Kawharu, and Orange have reviewed the historical and anthropological evidence
carefully. The indications are that the chiefs thought they were retaining their own
authority over their people according to their customary law (te tino
rangatiratanga).!1® It can be argued that even if such chieftain ship was guaranteed
under the Treaty it could then be extinguished by the Crown in making laws for the
good government of the whole nation, the Tribunal recognises the obligation on the
Crown to actively protect Maori interests only to the extent that they are not
inconsistent with the Crown's other responsibilities as the Government of New
Zealand.!''® It can be argued that retaining Maori customary law in the criminal
sphere would be contra to the Governments responsibilities to the nation as a whole
which calls for the treatment of all New Zealanders as equal, this argument ignores
the partnership aspect of the Treaty mentioned below and the lack of equality that

Maori have in the current system.

113 Above nl12.131, Barlow describes what tino rangatiratanga is sometimes argued to mean but
himself disagrees with that interpretation.

114 Above Wilson and Yeatman (eds) n5,212.

115 Above Wilson and Yeatman (eds) above n3,212.

116The english text reads "In consideration thereof Her Majesty the Queen of England extends to
the Natives of New Zeland Her royal protection and imparts to them all the Rights and Privileges of
British Subjects".

117 Durie above n104,34.

118 p McHugh 7he Maori Magna Carta: New Zealand Law and the Treaty of Waitangi (Auckland,
Oxford University Press, 1991)46.

9NZ Maori Council v Attorney-General [1994] 1 NZLR 513, 517.




The Waitangi Tribunal has recognised intangible rights as well as tangible rights
guaranteed by the Treaty to the Maori. This may extend to intangible matters such as

the right to control and develop services designed to assist Maori.!20

It is not hard to envisage an argument that customary laws and systems of justice are
a part of the Maori taonga'?!. Jackson argues justice for Maori requires a
reclamation of the philosophies or jurisprudence which traditionally underpinned
Maori law, and a process of research and training to ascertain how they might best

operate today.122

Another pronouncement by the Tribunal relevant to the system of criminal justice
currently operating in New Zealand is the concept of partnership. Partnership has
been recognised by the Tribunal as the extinguishment of Maori sovereignty for that
of the Crown and substitution of a charter or covenant for a continuing relationship
between the Crown and Maori based upon their pledges to one another. 23 The least
the Treaty therefore guaranteed with respect to the criminal system is a partnership
approach to the development of criminal laws and procedure. There has been no
partnership in the development of the current criminal justice system. It is therefore
possible that the Waitangi Tribunal would recognise a Treaty right to the

development of a Maori criminal justice system.!24

Wickliffe!2 argues another possibility exists for the Maori claiming a right to a

Maori criminal justice system centred upon section 20126 of the Bill of Rights Act

120 A5 noted by Wickliffe in "A Maori Criminal Justice System" in McElrea above nl,23, 30
referring to 7e Reo Maori Report, The Maori Development Corportaion Report.

121 Although Barlow above nl12, xvi, states "In my opinion some of the concepts of traditional
Maori society have little relevance to today's society; for example, utu and muru."

122Jackson above n6,34.

123 Muriwhenua Fishing Report (Wai 22, Waitangi Tribunal), 192.

124 Above n123.30.

126 Section 20 provides: "Rights of Minorities - a person who belongs to an ethnic, religious or
linguistic minority in New Zealand shall not be denied the right, in community with other members
of that minority, to enjoy the culture, to profess and practice the religion or to use the language of

that minority."




1990 which is a reflection of Article 27 of the International Covenant on Civil and
Political Rights. The central question is therefore whether "to enjoy the culture"
would include the right to continue cultural justice practises. The New Zealand
government has acknowledged that the Treaty is relevant in defining the
Governments responsibilities under the Covenant. The Treaty is by implication
relevant to how the Court would interpret section 20. Whether there is a Treaty right

to such a system is therefore central also to this argument.
B International law

The enormous contact that Maori people have with the criminal justice system is
echoed in other nations with indigenous populations. Similarities between the
Austrailan and New Zealand approach to criminal justice and the indigenous
population may be drawn. In both countries there is high over representation of the
indigenous population, and few or no justice mechanisms from the indigenous culture
are incorporated in to the imposed justice system. For example aborigines are more
than ten times more likely than non-aboriginals to end up in prison.!'?” The
Australian experience of recognition of Aboriginal law has lead to aboriginality being
a mitigating factor in some sentences and the occasional acquittal where the offender
was acting in accordance with Aboriginal law. Aboriginal law is only recognised to
the extent that it fits into the framework of the imposed criminal justice system. The
courts recognition of, or notice of, aboriginal law mainly affects those defendants
on serious charges whose cases are appealed to the higher courts. Aboriginal law
generally has little influence over the fate of the majority of aboriginals in contact
with the criminal justice system who continue to feel alienated from the criminal
system, and the system itself has virtually no adoption of or recognition of the

traditions of Aboriginal justice.

127Bjles D & McDonald (eds). 1989. Deaths in Custody, Australia, 1980-1989: The Research
Papers of the Criminology Unit of the Royal Commission into Aboriginal Deaths in Custody,

Australian Institute of Criminology, Canberra.




International law may support indigenous peoples claims to a right to continue
traditional justice practises as a part of their inherent right to self determination.!2#
Internationally indigenous peoples rights are recognised in article one!?® of the
International Covenant on Economic, Social and Cultural Rights, ratified by New
Zealand in 1978.

Attempts to argue for the right to a separate legal system have often been dismissed
by referring to the Crowns absolute sovereignty and right to make laws for all people
in New Zealand. International law's recognition of human rights such as those
enshrined in the International Covenant referred to above do not depend on
recognition of sovereignty or Treaty rights.13° What rights are recognised in "self
determination"?13! It is possible the right to self determination includes a right of
internal self determiantion without fragmenting the state or departing from teritorial
intergrity. Self determination may be seen as the effective control by indigenous
peoples over their own destiny as it relates to their survival and their identity,!32 this
would include the right to develop and implement their own solutions to the

problems experienced in the imposed criminal justice system.

The right to self determination is again recognised in the draft Declaration on the
Rights of Indigenous Peoples 1993. Article 3 of that declaration explores the concept
of self determination; "[b]y virtue of that right they freely determine their political
status and freely pursue their economic, social and cultural development." Article 4
of the Draft Declaration states "[i]ndigenous peoples have the right to maintain and

strengthen their distinct political, economic, social and cultural characteristics, as

128 |, McNamara in Aboriginal Human Rights, The Criminal Justice System and the Search for
Solutions: 4 Case for Self-Determination (North Australian Research Unit, Australian National
University, 1993) details this at p36 onwards.

129 Article 1 states: "All peoples have the right of self determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and cultural
development."

130McNamara makes this point in respect of Australia above n128,34.

131 A consideration of international legal principles relating to the meaning of self determination is
beyond this paper.

132\MfcNamara above n128,32 recording the Chair Rapporteur of the United Nations Working Group

on Indigenous Populations.
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well as their legal systems, while retaining their right to participate fully, if they so

choose, in the political, economic, social and cultural life of the State."

In "Mana Tangata" a background and discussion paper prepared by Te Puni Kokiri
on the draft declaration the governments position is clear,
There are also issues of criminal jurisdiction... where the government retains the right to
limit the collective jurisdiction of indigenous peoples in order to protect the rights of
individuals...The Government does not support the development of a system of separate

laws for Maori that do not derive their authority from Parliament.

Although the government appears to support Maori autonomy in some areas, for
example the Te Ture Whenua Maori Act 1993 which is to retain Maori land in Maori
ownership to be managed according to Maori preferences, the government will not

support a separate criminal system.
VII CONCLUSION

Historical colonising policies imposed a criminal justice system on to New Zealand
with very little recognition of Maori customary law and justice. The over
representation of Maori in the criminal justice system today shows the effect of
oppression and social policy toward Maori over the past 160 years, the justice system

can be seen as continuing to impose a monocultural policy.

The current approach of the Courts is to ignore expressions of culture except where
specific legislative policy indicates otherwise for example the Maori Language Act
and section 16 of the Criminal Justice Act. There is no evidence that the small
legislative recognition of culture has had any effect on the negative experience and

over representation of Maori people in the criminal justice system.

The draft declaration on the rights of indigenous people will obviously go through
further change before it is agreed upon. It is to be hoped the work of the United
Nations Working Group on Indigenous Populations in bringing about dialogue
between governments and indigenous people to review the human rights and
freedoms of indigenous peoples and to develop standards on the rights of indigenous
peoples will impact positively on the experience of Maori in the New Zealand

criminal justice system.
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In the broader context issues of culture and the position of Maori in New Zealand
society are being considered. Progress in some areas is being made towards a
settlement of past grievances, it is important that social justice for Maori is achieved
as well as redress for past land grievances. The Treaty of Waitangi and international
human rights, with the right of indigenous peoples to self determination supports
some form of separate legal system, or the recognition of self determination in
partnership with the wider criminal law. If one criminal code and procedural system
continues to govern New Zealand the criminal justice system needs to be redesigned

from a partnership approach.
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