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ABSTRACT

New Zealand established the Trade Marks Act 2002 to meet the substan-
tial changes in trade mark matters over the past 50 years. Particular fo-
cus was placed on improving the protection of trade mark rights for
business and economic interests. As Maori groups‘ concerns 1‘ebgurding
the former Trade Marks Act intensified. the Governments also began ex-
tensive consultation of Maori, revealing the dilemma for Maori Eullurul
property when forced under Western-oriented trade mark law systems.

This research paper analyses the new Act with resp-ecl to its
references to Maori. It focuses on the unique sections 17(1)(b)(ii) and
177 to 180 and the Governments’ aims and intentions that underpin
these regulations.

Analysis of the paper aims to show the meaning of the law in
trade mark practice, with regard to Maori and business pgople. The pa-
per is based on the thesis that the Act is dishonest legislation. It argues
that the Government presented the law as a significant improvement in
all relevant matters; in particular, as law that for the first time provides
Maori knowledge and cultural heritage with legal protection.

It is shown, however. that the Act neither provides business/economic
interests, nor Maori with satisfying law. The paper concludes that the
Governments were not interested in revealing their actual intentions in
trade mark matters. The Governments’ political interests did not allow

them to exclusively focus on business and economic interests. Therefore.
the Governments introduced a few Maori regulations.

This research paper contains approximately 12,413 words (excluding abstract,
table of contents, bibliography and foomotes).




1 INTRODUCTION

Perhaps the most fundamental intellectual property right possessed
by an indigenous people is the right to define what their intellectual
property is, the right to determine the extent and meaning of the body
of knowledge which shapes. and is in turn shaped by. the cultural

heritage."

New Zealand introduced new trade mark law. the Trade Marks Act 2002.
which was enforced on 20 August 2003 and replaced the Trade Marks
Act 1953, The Governments aimed at responding to changes and devel-
opments in intellectual property. both on national and international lev-
els. The Governments were ambitious in creating legislation which takes
developments into account that have happened within the last 50 years.
Paul Sumpter summarised the new Act with the words “[t]he new law is.
in a sense. simply a tidying-up process of a culmination of chunges."z

Obtaining a more effective and smoothly operating trade mark
system in accordance with modern trade and business requirements was
a fundamental reason for establishing the Act.” Another important aim
was to react to Maori who have been increasingly expressing complaints
about trade mark law during the past years.

Maori lawyer Maui Solomon explained the Madori concerns:
“[Tlthe Western intellectual property rights legal system has been placed
on a direct collision course with the customary intellectual property
rights system of indigenous people.” Trade mark law causes troubles for

their cultural integrity because “trade marks may potentially involve the

"M Jackson Te¢ Pupuri nga Taonga Tuku ho o nga Tipuna, Protecting the Treasure of our Ancestors
quoted in Robert Jahnke and Huia Tomlins Jahnke “The Politics of Maori Image and Design™ [2003]
7(1) He Pukenga Korero, A Journal of Maori Studies 5, 7.

) Paul Sumpter Trade Marks in Practice (1exis Nexis New Zealand 1.td. Wellington. 2004) Preface vii.
* The strongest influence came probably from TRIPs. the Trade Related Aspects of Intellectual Prop-
erty Rights Agreement (15 April 1994) 1869 UNTS 299: (1994) 33 1LLM 81. It came into effect on 01
January 1995 and was signed by New Zealand on 15 April 1994, At the same time New Zealand have
cota member of the World Trade Organisation (WTO) <hup:/wito.org> (last accessed on 23 February
03)1n 1994,

"Susy Frankel and Geotl Mcl.ay Inrellectual Property in New Zealand (1exis Nexis Butterworth, Wel-
lington. 20025 99 quoting Maut Solomon “Indigenous People Rights versus Intellectual Property
Richts™ i Tomas cedy Collective Human Rights of Pacific Peoples Hluman Rights Commussion, 2000,
O3




misuse or appropriation of Maori [words]. symbols or other matters

. . - %) D
which can be categorised as a “sign” under trade mark law.

This paper deals essentially with the new Act in respect to refer-
ences to Maori. Its sections 17(1)(b)(ii) and 177 to 180 directly address
Maori. These provisions contain measures which should prevent use or
registration of trade marks which offend Maori feelings and refer to the
establishment of an Advisory Committee. The paper critically analyses
the meaning of these sections focussing on whether the new law takes
Maori concerns into account and, if so, to what extent. Analysis of the
wording of these sections in the context to aims of Governments and
legislators takes centre stage.

Thereby I focus on an interesting peculiarity of the law compar-
ing the wording of these sections to the pretended and actual aims of
the Governments. It is argued that the law does not reflect aims which
Governments and legislators have expressed during law reform. The pa-
per assumes that the law is based on a compromise between various
opinions and demands on trade mark law. The Government had the goal
to establish legislation which meets as many as possible demands that
have been expressed over the last years to ease opposing opinions re-
garding the interaction of trade mark law and Maori matters.

Analysis of this paper shows that sections 17(1)(b)(i1) and 177
to 180 are dishonest legislation which pretends to meet needs of Maori.
In fact, these sections are based on unclear meaning and a compromise
between different. for the most part political demands. Despite the Gov-
ernment having made efforts to consider Maori concerns and. for the
first time. established trade marks legislation which expressly mentions
Maori concerns, 1 conclude that this legislation ultimately does not ap-
propriately regulate trade mark matters and take regard of cultural and

imtellectual property of Miori.

This paperis structured in seven parts.

Susy Frankel and Geolt N1Clas nrellectinal Properiyv in New Zealand. above n 40 1106.




The first part contains an introduction to the topic and the criti-
cal questions in this area.

The second gives a brief review of trade mark law and explains
the nature and principles of trade marks rights.

The third part outlines the problems of Maori in respect to trade
mark law. using examples of the trade marks practice. The differences
between current trade mark law systems and Maori understanding are
shown. It is argued that current trade mark law is unable to provide an
appropriate legal frame for Maori cultural and intellectual property.

Section four of the paper presents in a brief overview the Gov-
ernments’ responses during reforming trade marks law to concerns
which Maori have expressed.

The fifth part analyses in detail sections 17(1)(b)(ii) and 177 to
180 of the Act. It is mainly focused on meaning and interpretation of
their wordings. The examination is made by means of the legal wordings
of trade mark statutes from other countries and also of the New Zea-
land’s former Trade Marks Act 1953. Analysis shows that interpretation
of this section is difficult and causes uncertain results due to undefined
and ambiguous language. Further. this part discusses the Advisory
Committee and its significant attributes. Here it is focussed on the
unique establishment of a Maori Trade Marks Advisory Committee and its
legitimacy.

Section six analyses the intentions and aims of the Governments.
Also the Ministry of Commerce’s considerations regarding law reform
and its recommendations to the Governments are examined. It is shown
that the goals the Government expressed regarding the new Act do not
conform to its actual intentions. The paper also questions for what rea-
sons the Government did not reveal its true intentions.

The seventh part of this paper shows the negative effects of the
new law on trade mark practice. in particular regarding Maori as indige-
nous people and New Zealand business communities.

The conclusion summarises my considerations and makes a

personal suggestion for a possible approach.



The paper concentrates on sections 17(1)(b)(i1) and 177 to 180. al-
though there are a few other sections in the Act. which refer indirectly to

Maori. for example section 73(1).°

11 BRIEF DIGEST OF THE BACKGROUND

Trade marks provide trade mark proprietor or registered user
with the right to exclusively use the trade mark ’ and “prevent others
from using that trade mark [on or] in relation to particular goods and
services.”®

Trade marks rights are very “valuable assets in a business.”” A
trade mark distinguishes a good or service from others goods or ser-
vices.'” For example, the Nike trade mark serves the public for identify-
ing the product within the range of shoes and implies a quality product.
Thus the Nike trade mark ultimately serves the I;roducer. Nike, since the
trade mark increases merchandising.

Likewise the public links specific products with advertisements
or recommendation of others, relates them to a specific producer and
then buys the product. The brand Kellogg's is such an example. If con-
sumers prefer Kellogg’s products as cereal product, they look for the
Kellogg’s brand on products. Due to the recognition of the brand the
consumers buys Kellogg’s cereals. Thus the entire product sale increases
and ultimately so does the economic growth of the producer Kellogg,
what shows the value of trade marks. Kellogg is consequently interested
in defending actions of other competitors that might minimise the recog-
nition effect of their brand in public. The trade mark law system provides

the right tool for this.

" Trade Marks Act 2002, s 73(1) allows a “culturally aggrieved™ person to attack a trade mark registra-
tion at any time under the provision that the trade mark registration was not registrable under Part 2 of
the Trade Marks Act 2002.

"Irade Marks Act 2002 s 10(1)(a)

" Trade Marks Act 2002 ss S(uade mark)(a) (i), 89,90, 101. Also Susy Frankel and Geoff MclLay /nrel
lectial Property in New Zealand. above n 4, 17.

Clames & Wells “Introduction o intellectual property in New Zealand™ in Matthew Heaphy. Brookers
Lad cedy Inrellectual Properiy Law in New Zealand (Brookers Ludo Welhmeton, 2003) ¢h 1. 1.

YINTastry of Commerce Inrelleciial Property Reform Bill - Maor Consuliarion Paper. above n 6. 13




Trade mark rights also allow their proprietors/registered users to
sell or to give licences of trade marks. Trade marks can further serve as
security in business deals."" Thus the protection of trade marks is a very
important part of the commercial world of business. Trade marks influ-
ence the value of the goodwill and. consequently. the economic values

of the entire business.

111 MAORI CONCERNS ABOUT TRADE MARK LAW

Maori are indigenous people in New Zealand what means that their cul-
tural origins are different from the cultural understanding of the majority
of New Zealand inhabitants. The latter view is usually characterised as a

Western perspective.

The establishment of intellectual property law system goes back to
Western understanding, where the terms of cultural property and intel-
lectual property were invented and now are regarded as separate legal
entities.'” Trade mark law is only one part of intellectual property law.

The Ministry of Commerce " defined cultural property. also
called folklore, as “usually refer[ing] to physical evidence of a certain
stage of a culture’s development, such as works of art or archaeological
and historical objects.”]“l

In contrast, intellectual property generally covers intangible
things like “knowledge, ideas or secrets” resulting from people using
their intellect.”” Western countries introduced intellectual law to provide
an incentive for people to develop and produce innovations. The ultimate

: - - - 16
intention was to advance economic and social progress.

rrade Marks Act 2002 ss 10CH(h)L(0).(d).

. Ministry ol Commerce lntellectual Properiv Reform Bill — Maori Consultation Paper. above n 100 5.

"UNow the Ministry of Economic Development.

" Ministny of Commercee Intellectual Properiy Reforn Bill — Maort Consultation Paper, above n 10, 5.
Nhinistry of Commerce Ineellectial Properiv Reform Bill — Maore Consultarion Paper.above no 1005,

“Nhinistey of Commerce Inrelleciial Properiv Reform Bill — Maore Consulrarion Paperoabove no 100 6.



Miori. however, do not distinguish between cultural and intel-

lectual property. Aroha Te Pareake Mead mentioned. in this context:'’

...[W]Je [Maiori] cannot separate our ‘culture’ from the ‘intellect’
anymore than we can separate our intellect from our heart, or our fu-
ture from our past... cultural and intellectual property is one and the
same... while it might be an academic issue for some, it is an insult

8
Lo llS.I

Knowledge is the underlying principle and key element of the
current distinction between cultural and intellectual property law.'” Maori
have troubles with the treatment of knowledge by intellectual property
law. Maori think differently about what constitutes knowledge and how
law should treat knowledge. In particular. trade mark law would not
completely protect Maori words, symbols, sounds or smells. In fact.
trade mark law delivers rights that relate to knowledge but does not pre-
vent misuse or appropriation of knowledge. Trade marks only provide
their users or proprietors with the exclusive right to use them in relation

- . 20 : . 5 L.
to specific goods or services.”™ These rights are “private rights. of limited
duration, which depend generally on novelty and disclosure.”!

In contrast, Maori gain knowledge from their ancestors. who
pass their cultural/traditional knowledge from generation to generation.:
This means that Maori knowledge neither is novel nor should be re-
vealed. For example, Maori signs like the Maori word mana™ or the sym-

bol of the koru spiml‘4 go back to the knowledge of Maori ancestors.

7 Robert Jahnke and Huia Tomlins Jahnke “The Politics of Maori Image and Design”, above n 1. 7.
A Mead Cultural and Intellectual Property Rights of Tangata Whenau. Women in science (The Re-
search Unit for Mdori Education, Wellington, 1993) (footnote in original).

" Robert Jahnke and Huia Tomlins Jahnke “The Politics ol Mdori Image and Design™, above n I, 6-7.

- See above 11 in detail.

I Ministry of Economic Development Trade Marks Bill: Supplementary Briefing 11 (Report ol the
Meeting with the Select Commerce Committee. Wellington, 13 November 2001) 4 quoting Maui
Solomon in a discussion hefore the committee on 01 November 2005,

2 Ministry of Commerce Iellectual Property Reform Bill — Maori Consultation Paper. above n 10.9.
Ministry of Economic Development Trade Marks Bill: Supplementary Bricfing 1. above n 21, 4.
“Herbert W Williams, Dictionary of the Maori Language (7ed. Legislation Direct. Wellington. 2000):
NMaor mana tor English integrir, charisma. prestige butalso ina geographical sense.

erbert W Williams. Dictionary of the Maori Language, above n 23: Maori kore means Enghish
folded. Blue Mowered koru, apostrophe, carved spiral pattern.



Nevertheless. often local manufacturers or small consultant
companies of New Zealand register or use Maiori signs as trade marks.
They hope to increase marketability of products or services when associ-
ated with Maori culture or used as geographical indications. For example.
a transport service company in Porirua acting under the name Mana
Coach Services Ltd uses the Maori name mana.>> Also the logo of Auck-
land City community arts facility once contained the koru spiral.™ In ad-
dition. smells which go back to traditional Miori knowledge are commer-

cially used. So New Zealand Living Nature sells skin care product537.

made out of manuka oil and extracts from harakeke. which have a spiri-

tual meaning in Maori culture.”®

Maori collectively possess knowledge in the form of guardianship. for ex-

: i j 29, o s 30 43 .
ample. “the wisdom of 7ipuna™ and the principle of kaitiakitanga™.™" This

concept, however, does not conform to trade mark law. Sections

5(owner)(a) and (b) of the new Trade Marks Act require that individual

persons, body corporates or collective associations (the latter in case of

a collective trade mark a) are allowed as registrable trade mark own-
3‘7

BIS.
Further, trade mark law protects trade marks for only a re-

stricted time, which is contrary to Maori understanding. The underlying

idea is “to limit the scope and duration of monopolies.” For example.

25

Mana Transport Service Ltd, Porirua, Wellington, Homepage <www.manacoach.co.nz> (last ac-
cessed 04 February 2005).

** Michael Smythe, for CREATIONZ Consultants “Submission to the Commerce Committee on the
Trade Marks Bill 2001". The current homepage of Artstation, Auckland City community arts facility.
however, shows —a  new, different  logo  missing out  the Koru spiral
<http://www.aucklandcity. govt.nz/whatson/arts/artstation/default.asp> (last accessed on 22 February
2005).

" thepharmacy.co.nz  Australia and New  Zealand, homepage for Living Nature skin products
<http://www.thepharmacy.co.nz/thepharmacy/livingnature> (last accessed on 22 February 2005).

* Herbert W Williams, Dictionary of the Maori Language, above n 23: Miori harakeke for English
fMax leal and Maori manuka is New Zeland tea tree. )

* Herbert W Williams, Dictionary of the Maori Language, above n 23: Miori for English ancestor.
erandparent. \

" Herbert W Williams, Dictionary of the Maori Language, above n 23: Maori for English guardianship.
" Robert Jahnke and Huia Tomlins Jahnke “The Politics of Maori Image and Design™. above n 1. 7.

Y According 1o the Maori Trust Boards Act 1955, ownership by a body corporate is possible which
comprises also trusts boards which Maori iwi already use as alternative. For example. the Aorangi
Maort Trust Board or the Arawa Maori Trust Board.

Ninistry of Commerce Inrcllccrual Properiy Reform Bill — Maort Consultarion Paper. above n 10,9



sections 57(1). 58. 59 and likewise 62 to 68 and 73 to 75 of the Trade
Marks Act regulate the scope of trade mark rights. Maori, however. ex-
pect to obtain rights to cultural or intellectual property without artificial
limitulions.34

Another problem is also that “Maori attribute spiritual and cul-
tural significance to certain words. images and locations.”™ This means
that Maori signs in trade marks might cause problems according to Maori
view. A trade mark containing Maori signs is then inappropriate to Maori
understanding when Maori feel offended by its use or registration in rela-
tion to goods or services the trade mark is applied to.

An example is the former trade mark where the picture of a
chief illustrated food products. This was offensive to Maori because
“[w]ithin Maori culture the conjunction of food and carved imagery is of-
ten perceived as problematic since Maori conceived cooked food as neu-
tralising agent of mpu"‘(’.“?‘7 Thus, the head of a chief cannot be posi-
tioned on food. for example butter, because this lifts the rapu of Maori
chief.™

Also, the Danish company Lego created a mood of excitement
amongst Maori. when using Maori name pohatu for hi-tech toys.?’o Maori
were concerned because pohatu stands for stone or rock.” which for
Maori embodies sacred spirits and is perceived as living thing. Thus the
use of poharu is inappropriate in relation to artificial hi-tech warriors serv-

ing as a children’s toy.

3 Robert Jahnke and Huia Tomlins Jahnke “The Politics of Maori Image and Design”, above n 1. 7;
Mllllsll')f of Com}nerce Ilnl('[.[(’('mul Property Reform Bill — Maori Consultation Paper, above n 10, 9.
S IPONZ Practical Guidelines, Trade Marks Act 2002 -Absolute Grounds: General (Wellington, 08
August 2003) <hllp://\\'\\'\\'.iponz.gnvl.nz/pls/\\'eh/dhssilen.muin> (last accessed on 07 March 2005) 36.
0 [PONZ Practical Guidelines, Sections 177-180 of the Trade Marks Act 2002, Maori Advisory Com-
mittee & Maori Trade Marks (Wellington, 16 September - 2004)
<htp://w \\‘\\'.iponz.gm'l.lmz/pls/\\‘eh/dhssilcn.muin> (last accessed on 16 February 2005), 3.3: ... tapu
can be interpreted as ‘sacred.’ or...’spiritual restriction” or” implied prohibition’, containing a strong
imposition of rules and prohibitions. A person, object or place, which is tapu, may not be touched or
come into human contact. ... Maori consider ‘rangatira (chieh)™ and “whakairo (carving)™ to be tapu and
“food” to be noa. ...[Tlo associate something that is extremely tapu with something that is noa signifies
an attempt 1o lift the tapu of the rangatira and whakairo — and therefore appears offensive.

Robert Jahnke and Huia Tomlins Jahnke “The Polities of Maori Image and Design™. above n 1. 20.
* Robert Jahnke and Huia Tomlins Jahnke “The Polities of Maori Image and Design™. above n 1. 20.
YOKim o Griges “Maori take on hi-tech  Lego tow™ (20 October 2001 BBC  News
<hup:/mew o bhe.co.uh/ /hiworld/asia-pacilic/ 10 19400.stm> (last accessed on 22 February 2005).
" erbert WO Williams Dictionan of the Maort Langnage, above n 23: Maori pohatu or powhatie 1or

Inehish srone. roc A



Summarising these preceding considerations, it manifests that
Maiori knowledge is not completely regarded by trade mark law. which
causes troubles for Maori raonga“and cultural integrity.‘l: However. trade
mark legislation has not the legitimate goal to completely protect Maori
knowledge or cultural heritage. Trade mark law only guarantees an ex-
clusive right to the legitimate owner/user of the trade mark right. The

protection of Maori cultural/traditional knowledge is not a particular legal
4

2

aim.
Nevertheless, Maori do not stand alone with this dilemma. It re-

lates to all indigenous people. like Hawaiians, Aborigines or Indians for

44
example.

1A% THE GOVERNMENTS’ RESPONSE TO MAORI CONCERNS

The National Government assigned the Ministry of Commerce™ to review
New Zealand entire intellectual property rights legislation. This also in-
cluded reform of the Trade Mark Act 1953 since the law was approxi-
mately 50 years old. The Ministry of Commerce became aware of Maori
concerns regarding trade mark law in 1990 after the Ministry had re-
leased a discussion paper containing particular recommendations on in-
tellectual property law.* Thus the Ministry interrupted legislative work

and subsequent consultations with Maori were established.?” Several na-

*'Herbert W Williams Dictionary of the Maori Language, above n 23: Maori for English treasure,
property.

** Mataatua Declaration on Cultural and Intellectual Property of Indigenous People 1993 s 2(3): “Note
that existing protection mechanisms are insufficient for the protection of Indigenous Peoples Cultural
and Intellectual Property Rights.” Also Maori Trade Marks Group, Ministry of Commerce Maori Trade
Marks: A Discussion Paper, above n 42, 11, 16-17.

** See above 11 in detail.

" See for example regarding the Hawaiians, Robert Jahnke and Huia Tomlins Jahnke “The Politics of
Maori Image and Design™, above n I, 11-14.

¥ The name of the Ministry of Commerce was changed into Ministry of Economic Development dur-
ing reform of the Trade Mark Act 1953.

0 Ministry of Commerce Review of Industrial Properiv Rights. Patents. Trademarks, and Designs:
Possible Options for Reform (vols Tand 2, Wellington, 1990). In 1991 this paper was lollowed by rec-
ommendations of the Ministry in Ministry of Commerce Reform of the Trade Marks Act 1953: Pro
posed Recommendarions (Wellington, 1991).

Y See also Te Puni Kokiri Maori and Trade Marks Consultation Plan (Wellington April 1999) (Oh
tined under Official Information Act 1982, Request to the Intellectual Property Team. Ministry ol
[-conomic Development).



tional hui were held.™ In 1995, the Ministry created the Maori Trade
Marks Consulting Group. The purpose of this group was to analyse Maori
concerns regarding intellectual property and likewise to make recom-
mendations on new trade mark legislation.*

Due to recommendations of the Maori Trade Marks Consulting
Group a Consultative Group was called in. which also formerly advised
the Commissioners of Trade Marks at IPONZ" in questions of registrabil-
ity of trade marks of Maori text or imagery. The then created Miori
Trade Mark Advisory Committee. which 1 will analyse below in V C.
traces back to recommendation of this group.”!

Thus New Zealand Governments have been well informed of the
problems which trade mark law causes for Maori cultural and intellectual

property.

Vv SECTION 17(1)(b)(ii) “ABSOLUTE GROUNDS FOR NOT REG-
ISTERING TRADE MARK: GENERAL” — AN ANALYSIS

A Wording Of Section 17(1)(b)(ii)

Section 17(1)(b)(i1) of the Trade Marks Act regulates the absolute

grounds of not registering a trade mark in general and says:

The Commissioner must not do any of the following things:

(@)

(b) register a trade mark or part of a trade mark if -
(i)
(ii) the Commissioner considers that its use or registration
would be likely to offend a significant section of the com-

munity, including Maori.

" Four hui in 1994 and a series of eight in May and June 1997, See in general Ministry of Commerce
Ministry of Commerce Consultation on the Reform of the Trade Marks Act 1953: Notes of Hui Discus
vion (Wellington, April 1999) (Obtained under Official Information Act 1982, Request to the Intellec
tal Property Team. Ministry of Economic Development).

" Maori Trade Marks Group. Ministry of Commerce Maort Trade Marks: A Discussion Paper. above
nd2. 7.

“ntellectual Property Office of New Zealand.

' NMinistiy of Eeonomic Development Trade Marks Bill: Supplementary Bricfing 11, above n 2125



The section substitutes the former section 16(1) of the repealed Trade

Marks Act 1953, which then said:>”

(1) It shall not be lawful to register as a trade mark or part of a trade
mark any scandalous matter or any matter the use of which would
be likely to deceive or cause confusion or would be contrary to law
or morality or would otherwise be disentitled to protection in a

Court of justice.

The wording of section 17(1)(b)(ii) of the new Trade Marks Act is quite
different from the former wording of section 16(1) of the Trade Marks
Act 1953. The new section 17(1)(b)(ii) is also “undoubtedly unique™ as

shown by the comparison to other trade marks acts from the United

55

Kingdom 33 Singapore * and Australia,™ on which New Zealand Trade
Marks Act 2002 is otherwise based.

For example, the current United Kingdom Trade Marks Act 1994
says that a trade mark should not be registered if the trade mark is
“contrary to public policy or to accepted principles of morality'*.So —
cordance with the Australian Trade Marks Act, a trade mark is not al-
lowed for registration if it “contains or consists of scandalous matter”.”’

New Zealand legislators usually uses legal regulations of these
countries. mostly the United Kingdom and Australia, as instructive legal
framework for establishing new law and. likewise, in general regarding
New Zealand's new Trade Marks Act.”® Nevertheless, section 17(1)(b)(ii)
and also sections 177 to 180 are exceptional cases. In my view. New

Zealand legislators introduced these exceptions for special reasons.

* Trade Marks Act 1953 s 16(1).

Y prade Marks Act 1994 (UK). Brendan Brow. QC and Paul Sumpter Inrellectual Property 2003
(Seminar presentation to the Law Society, Wellington, April 2003) 5: Many invasions of the Trade
Marks Act (UK) were brought via the Singapore Trade Marks Act 1998 into New Zealand's Trade
Marks Act.

“rrade Marks Act 1998 (Singapore).

Frade Marks Act 1995 (Australia).
©Prade Marks Act 1994 (UK) s 3(3)(@).

Frade Marks Act 1995 (Australia) s 42().

Brendan Brow, QC and Paul Sumpter Intellectual Property, above n 33,30 Susy Frankel “Towards a
Sound New Zealand Intellectual Property Law™ in Susy Frankel and Tim Smith (eds) Essavs on Iniel
cotnal Property Lavw and Poliey (Victoria University of Wellington Law Review. Wellington, 200D
17-74. 74-75



B Meaning Of Section 17(1)(b)(ii)

Paul Sumpter suggested with regard to section 17(1)(b)(ii) that “[t]his
provision. the precise wording of which is undoubtedly unique. seems to
be designed especially for the benefit of Maori.”™ I will examine this rule
in detail to show whether his allegation is correct and section 17(1)(b)(ii)
in fact provides particular advantages for Maori concerns. This section of
the paper focuses on the wording and interpretation of section
17(1)(b)(ii).

1 Previous section 16(1) of the repealed Trade Marks Act 1953 *“Prohi-

bition of registration of deceptive, etc., matter”

What were the reasons for New Zealand legislators setting a
rule like section 17(1)(b)(ii) which is significantly different to the wording
of former section 16(1) of the repealed Trade Marks Act 19532

The new wording of section 17(1)(b)(ii) includes terms of “must
not” instead of formerly “shall not” in section 16(1) of the Trade Marks
Act 1953. This states that the Commissioner of Trade Marks®® should not
have discretionary power, which previously - at least in theory- may give
him/her some discretion regarding registrability of trade marks. The new
wording of section 17(1)(b)(ii) contains a stronger statement of what is
prohibited by law. This consolidates the grounds of refusal regarding
trade marks. The Trade Marks Act’s heading of subpart 2 to the section
1 7(1)(b)(ii) strengthens this assumption since it is called the “absolute
erounds for not registering trade mark™.%!

The legislators used language and words which completely differ
from the former wording of section 16(1) or other sections of the re-

pealed Trade Marks Act 1953.

Y Paul Sumpter Trade Marks in Practice. above n 20 40.
" the Tollowing paper called “the Commissioner™.

" Another argument is subpart 3 of the Trade Marks Act containing “relative crounds Tor not register-
me trade mark”™. where the Commissioner “may register a trade mark™ in comparnson to subpart 2 “ab
olute crounds”



The former section 16(1) addressed the common understanding

of generally accepted morality(’: and respect(" that exists in New Zealand
socicty.(’4

In contrast. the new wording of section 17(1)(b)(ii) shows a dif-
ferent view because it responds only to offensiveness caused by trade
mark use. This amplifies the previous focus which was limited with re-
gard to morals and ethical behaviour. For example. the section is very
likely to cover cultural offensiveness. But it also defines and reduces the
scope of relevant issues: for example registration of trade marks which
are only in poor taste has been forbidden under previous section 16(1)
but now not necessarily under the section 17(1)(b)(ii).*

In addition. section 17(1)(b)(ii) sets some benchmarks — as I
will describe below in detail — of whose perspective is decisive regarding
offensiveness of a trade mark. Since the former section 16(1) lacked any
benchmarks except to common morality, its wording mainly responds to
generally accepted standards of the public and reflects the predominant
perceptions of an average New Zealander.® The new section allows the
Commissioner to consider a greater range of the different perspectives
which exist in New Zealand with respect to section 17(1)(b)(ii) and po-
tential offensive use or registration of trade marks.

In summary, in comparison to the former section 16(1), section
17(1)(b)(ii) appears to provide some more differentiated results because
it focuses on perspectives of specific groups instead of the general pub-

lic's view.

o2 Trade Marks Act 1953 s 16(1):"... contrary to ... morality™.

“* Prade Marks Act 1953 s 16(1):"... any scandalous matter™.

“PONZ Practical Guidelines, Trade Marks Act 2002 —Absolute Grounds: General, above n 35, 32-
33, explains beyond the literally meaning also the wider meaning of former section 16(1) by making
references o United Kingdom policy in trade mark cases. like Hallelujah Trade Mark | 1976] RPC 605.
607-608. 610 Registrar’s Hearing Officer Myall.

© Gee also IPONZ Practical Guidelines, Trade Marks Act 2002 =Absolute Grounds: General, above n
35, 34 referring to Dick Lexic Limited’s Application (25 March 2003) OHIM Fourth Board of Appeal
R11T172002-4 (Dick & Fanny case).

“However. i IPONZ Practical Guidelines, Trade Marks Act 2002 ~Absolute Grounds: General.
above n 35, 32234 IPONZ explains that beyond the literally meaning also “a not insubstantial number
of persons” and “small sections of the community’ qualify for “contrary of morality™ accordance
with former section 1o, e Hallelijah Trade Mark | 1976] RPC 605, 607-008. 010 Reaistrar s
Hearme Otficer Myall and 633 Simon Thorley QC



Referring to trade marks containing Maori signs. the former sec-
tion 16(1) previously did not provide great possibilities for the Commis-
sioner to refuse the inadequate use of trade marks. which included Maiori
signs.(’7 Although the Ministry of Commerce noted that section 16(1)
would prevent trade marks containing inadequate Maori signs.”” practical
experience in the past confirms the opposite result. Between late 1996
and 2001 the Commissioners at [PONZ regarded a relatively small num-

. g 09 o« »»
ber of 14 trade mark applications”™ as “scandalous” and “contrary to mo-

rality” in accordance with former section 16(1).”° Most those applications

were withdrawn and only two trade mark applications were refused due
to formal objections.”" One of those two applications contained charac-
teristic Maori signs. In this application, the Maori word Aoraki. the Maori
name for New Zealand’s Mount Cook”* was used.”?

In contrast. between July 1998 and June 1999. IPONZ noticed
445 trade mark applications which included Maiori text or imagery.”* This
comparison shows that the former section 16(1) was not able to deal
with Maori concerns regarding inappropriate use/registration of Maori
signs. This is because section 16(1) lacked regulation/use of trade marks

which are inappropriate to a traditional Maori context.

67 T y L
See also Minister for Enterprise and Commerce Trade Marks Act 1953: Proposals for Reform (pre-

pared for the Chair of the Cabinet Economic Committee, Wellington, April 1999) (Obtained under Of-
ficial Information Act 1982, Request to the Intellectual Property Team, Ministry of Economic Devel-
opment) Appendix A, 3.

" Trade Marks Focus Group Notes of the Trade Marks Focus Group (Trade Marks Group Meeting,
Wellington, 25 October 1995) (Obtained under Official Information Act 1982, Request to the Intellec-
tual Property Team, Ministry of Economic Development) 3-4.

" For example. Trademark application no 640995, CUM AND GO in Class 25: Trademark application
no 634881, Puta in Class 25; no 308186, CLIT in Class 25 or no 606777, Far-Q in Class 25; all trade
marks are abandoned in the meantime.

" Ministry of Economic Development Trade Marks Bill: Supplementary Briefing 11l (Report to the
Chair of the Commerce Committee, Wellington, 07 December 2001), 10. Also Minister for Enterprise
and Commerce Trade Marks Act 1953: Proposals for Reform, above n 57, 8.

"Trade Marks Act 1953 58 26(2), 27(2). 16(1). Trademark application no 314865, Bullshit in Class 32
(19 July 2001) Assistant Commissioner Gallagher. The trade Mark Application no 20208917 and
208918, Aoraki in Class 9 and 16 (23 March 2001) (Commissioner unknown), however, was not con-
sidered at a formal hearing but was rejected by an Examiner during the examination process because
the applicant did not overcome an official objection that registration of the trademark might be offen-
sive to Maort.

“Herbert W Williams, Dictionary of the Maori Language. above n 23: Maori for Mount Cook.

S Application was made in several classes like 9. 16, 35,38, 42, For example. Trade Mark Application
1o 20208917 and 208918, Aoraki in Class 9 and 16 (23 March 2001) Journal 1462,

"N inster for Enterprise and Commerce Submission for Cabinet Economic Conumnittee (prepared fon
the Chane of the Cabimet Feononmie Commitiee. Wellington, 16 September 1999) 29



The preceding argument is also consistent with the considera-
tions during the long legislation process regarding a new Act. In April
1999. the previous National Government Cabinet reached consensus on
the assessment that the Trade Marks Act 1953 on the whole - thus in-
cluding the former section 16(1) - contained criteria, which reflected nei-
ther the current situation in New Zealand nor gave consideration to the
society’s requirements or the needs of business communities in New
Zealand.” The National Government focused for the most part on the
common obsolescence of the previous trade mark legislation. which be-
ing over 50 years old. did not comply with international developments in
trade mark law’® or with the changes of New Zealand business world.
The Cabinet did not expressly mention that Maori concerns. in particular,
would have been the reason to change the former section 16(1).

However, due to the consultations with Maori and the submis-
sions by the Ministry of Commerce and the Cabinet Economic Committee,
also the subsequent Labour-Alliance Government has been advised on
Maori concerns regarding the current trade mark law system.77

Considering the alteration of the wordings in both sections and
the efforts regarding analysis of the dilemma of Maori, I conclude that
new section 17(1)(b)(ii) of the Act indicates that New Zealand legislators
and Governments followed the intention to respond to Maori concerns
regarding trade marks containing Maori signs. The Governments and leg-

islators’ intentions will be examined below in detail.”®

5 Cabinet Minute Cabinet Infrastructure and Environment Committee “Trade Marks Bill” (21 March
2001) FIN (01) 28 (Obtained under Official Information Act 1982 Request to the Intellectual Property
Team, Ministry of Economic Development) | referring to Cabinet Minute “the Trade Marks Act™ (26
April 1999) M11/3C and (28 July 1999) M19/2D and (22 September 1999) M24/6D. Also Minister for
Enterprise and Commerce Trade Marks Act 1953: Proposals for Reform, above n 57, 8 and Appendix
A, 3.

i the nineties several new trade mark legislations were introduced in England (1994), see above n
55, Australia (1995). see above n 53, Singapore (1998), see above n 54 and also New Zealand's signa-
wre under the international Intellectual Property Rights Agreement TRIPS (1994) and membership of
the WTO (1994), above n 3.

" Ministry of Commerce Review of the Trade Marks Act 1933: Advisory Committee to the Commnis
vioner of Trade Marks (prepared for the Minster for Enterprise and Commerce. Wellington, 15 Sep
tember 1999) (Obtained under Official Information Act 1982, Request to- the Intellectual Property
Feam. Ministry of Economie Development) 1.

“See below i N i detal



2 Literal meaning and interpretation of section 17(1)(b)(ii)

Here I analyse the literal meaning of the section’s wordine and
consider its adequate interpretation. Therefore, 1 will split up either sin-
gle words or word combinations. In addition. I will focus on the cohesive

meaning of the different word sections.

(a) “A section of the community”

The Concise Oxford English Dictionary”® defines a “section™ as “a
distinctive group with a larger body of people or things™. A section might
embrace groups of gay people or Methodists. but also bigger groups.
such as Pacific Islanders, Christians or even women. This is because they
are all a part of New Zealand community™ and these groups have spe-
cific characteristics, which makes them distinguishable in relation to all
other people living in New Zealand. Maori are likely to qualify. Due to
their recognition as indigenous people of New Zealand and the different
cultural roots in comparison to the remaining New Zealanders. Maori are
“a distinctive group with a larger body of people”.

However, the statement of “a larger body of people” does not
indicate how many people exactly comprise “a section” due to the adjec-
tive “larger” describes a vague, rather than a clearly definite number of
people. This shows that the definition of a “section of the community” is
very broad and covers many different communities existing in New Zea-
land. Therefore, the words “a section of the community” provide only

broad and indefinite results.

(b) “A significant section of the community”
The additional word “significant™ means that only “important.
T ’ 3 .
noteworthy or consequential™ sections of the community are the rele-

vant criteria for refusals of trade mark registration under section

" Soanes. Catherine and Angus Stevenson (eds) Concise Oxford Enelish Dictionary (11led. Oxtord
Unversity Press: Oxford, New York, 2004).

n oy view, the term “the community” does not need not to be analysed in detail since it refers. due
to its simeular use. o all people living in New Zealand and thus all inhabitants of New Zealand.

" Soanes. Catherine and Angus Stevenson (eds) Concise Oxford English Dictionary, above n 71, sie
nilicant



17(1)(b)(i1). However, “significant™ itself does not explain which particu-
lar context makes “a section of the community” significant in terms of
section 17(1)(b)(i1). Therefore. different contexts might change the crite-
ria of what qualifies “a significant section™ for section 17(1)(b)(ii) and
might also apply for broad ranges of different groups.™ This. however.
causes indeterminate practical results if the law is applied. New Zealand
legislators commented that this would provide flexibility in applying the
law and would allow the Commissioner to regard changes within com-
munities and also modifications of values or perspectives of New Zea-
land’s socicly.s}

Also section’s 17(1)(b)(ii) additional condition of “offensiveness”
regarding a trade mark might influence which groups are considered as
“significant sections of the community”. This might also modify which
“section of the community”™ qualifies as “significant”. The term of “offen-
siveness’ is discussed below under (d) in detail.

Thus. “a section of the community” can be “significant™ for sev-
eral reasons.™ One of those reasons can be the geographical origin. For
example. the Maori Whanganui tribe is geographically significant in
terms of this section because this tribe was originally located in the
Whanganui river area of New Zealand.

The “significance™ of a section can further be applied with re-
spect to the size of a population. This indicates that a “noteworthy” and
therefore large numbers of people or communities as a group of “signifi-
cance”. The IPONZ Practical Guidelines state in this context that “[t]he
significant section of the community may be a minority that is neverthe-
less substantial in number.”™ However. the term “substantial in number”
is lacking definition and does not explain the particular size of the sec-
tion. what could have been used as a benchmark. Nonetheless. since all

Maon groups together have a size of approximately 15 per cent of New

For example. Simpson Grierson ~Submission to the Commerce Committee on the Trade Marks Bill

2001,
U NMin
Jarl
Focus
the Int
1o

istry ol Economic Development Trade Marks Bill: Supplementary Briefing 111, above n 70, 8.
sara Sullivan. Trade Mark Lawyer in Trade Marks Focus Group Draft Notes of the Trade Mark
Meering CWellington, 16 April 1996) (Obtained under Official Information Act 1982, Request to
cllectual Property Team, Ministry ol Economic Development) 3-4.

N7 Piacnical Guidelines, Trade Marks Act 2002 ~Absolute Grounds: General. above n 33, 34



Zealand's populalion.‘% Maori are a “substantial number.” Thus., Maori
are considerable as “a significant section of the community”. However.
the regard of Maori as entire population does not consider the different
Maori classifications. for example. individual tribes or sub-tribes within
the Maori popululion.s7

Finally. “a section™ might also be “significant™ in a cultural or
historical context. The entire Maori population but also the particular
Maori groupings can be regarded by a culturally “significant section in
the community”™ due to their status as indigenous people. In addition.
the cultural identity of Maori makes Maori remarkablely distinctive to the
rest of New Zealand's “community,” who are mostly Western European.
The different approach of Maori regarding trade marks law system®® fur-
ther indicates that the specific Maori culture is “significant™ in compari-
son to other communities in New Zealand. The interpretation as cultur-
ally “significant” is very likely to be the most important criteria regarding
Maori since this legal interpretation might provide also small Maori
groups‘w with the opportunity to claim “offensiveness” of a trade mark.

The preceding analysis shows that these terms embrace a wide
scope of meanings of the words “significant section.” This also includes
Maori population. The words, however, are lacking clearly defined scope.
In particular, the range of groups in New Zealand — all potential groups
in terms of section 17(1)(b)(ii) - requires a particular benchmark of what

s

makes “a section of the community” “significant”. In a legal context, this
is likely to cause uncertainty in trade mark practice, in particular for the
Commissioner and a trade mark applicant/user because the words do
not provide guidance as to what kind of groups actually qualify as “sig-

nificant sections of the community”™ and what groups do not.

 Maui Solomon “Intellectual Property Rights and Indigenous Peoples Rights and Obligations™ /n Mo
tions Magazine <htp//www inmotionmagazine.com/ra0 /ms2.himl> (last accessed on 24 February

2005)

Recardine differentiations of Maori population see below under VB2(¢) - detail,

©Scee above HE i detail

Recarding Maort eroups Tike tribes (iwd), sub-tribes (rapiiy and fanily tribes (whanai see helow v B
2ecrm detanl



(c) “A significant section of the community, including Maori”

The words “including Maori” question the preceding conclusions
if this would mean that only Maori turn “a section of the community”
into a “significant section” and other groups are excluded.” Then section
I7¢1)(b)(i1) should exclusively respond to Maori concerns. In contrast.
Pansy Wong. MP. stated that these words indicate that Miori are the

s

main “significant section of the community”.”" In addition. it is also pos-
sible that Maori do not quality as “significant section™ but should never-
theless be considered.

The literal meaning. however, does not confirm these assump-
tions. The words “including Maori™ refer to “a significant section of the
community”. “Including Maori” serves as an explaining amendment. The
comma after “community” indicates this. The comma after “community”
in relation to “including Maori” implies that Maori are “a significant sec-
tion of the community.” This shows that Maori are covered by the terms
of ““a significant section of the community™.

This conforms to the Commerce Committee who stated that the
words “signal an intent on the part of the Government to recognise the
concerns of Maori ... with regard to intellectual property law, and that
Maiori have status as the government’s Treaty’- partner.”” Also, the Le-
gal Advice, given by the Ministry of Justice, stressed that section
I7(1)(b)(i1) is only consistent with the New Zealand Bill of Rights Act.”™ if
other ethnical sections of the community™ also qualify.”

However, the term "Maori” does not explain how Maiori are de-
fined in this context. as the Hon Richard Prebble, MP. mentioned.”® The
word Maori comprises Maori population on the whole. but is also used
for single Maori iwi (tribes), hapii (sub-tribes) or individual Maori whanau

(family tribes). If “Maori” is considered with respect to “significant sec-

" Baldwin Shelston Waters “*Submission to the Commerce Committee on the Trade Marks Bill 2001°.
U0 August 2001) 593 NZPD 10603-10600.

" Treaty of Waitangi.

Ministry of Economic Development Trade Marks Bill: Supplementary Bricfing 111, above n 38, 12.
" New Zealand Bill of Rights Act 1990 ss 5. 19¢1) and Human Rights Act 1993 § 21.

NMinistry of Justice Legal Advice. Compliance with the New Zealand Bill of Rights Act 1990 Trade
Viarks Bill 2001 (prepared for the Attorney-General, Wellington, 19 June 2001) 25. 26 (Obtained under
Otheal Informaton Act 1982, Request to the Bill of Rights/Human Rights Team. Ministry ol Justice).
OO November 2002) 604 NZPD 2239
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tion”, individual and very little groups of Maori also can be subsumed
under section 17(1)(b)(i1). This is because Maori iwi. hapt and even
Maiori whanau might be “significant sections™ due to their cultural dis-
tinctiveness and character. even though these Miori groups do not en-
close a substantial number of people.”’

The consideration of all Maori groups, including very little tribes.
however. might cause serious problems in trade mark practice. Many dif-
ferent Maori groups. for example thousands of different whanau. exist.

They all might feel offended by particular trade marks. Therefore. trade

mark users/proprictors cannot rely on their trade mark rights. Section
17(1)(b)(11) would then allow the smallest groups to attack trade mark
registration, even though the existence of this tribe or its particular cul-
tural feeling had never been known before. This might cause serious un-
certainty. It also reduces the protection of trade mark rights. Considering

the possible effects on trade mark practice, it is questionable whether

this trade mark legislation aims to provide single and very small Maori
groups with such rights. In my view, this interpretation is contrary to the
principles of trade mark law because this would substantially reduce the
rights of trade mark user/proprietors.

Nevertheless, Te Puni Kokiri preferred the additional amend-
ment of “iwi”, “hapd” and “whanau” to section 17(1)(b)(i). In contrast,
the Ministry of Commerce did not agree with Te Puni Kokiri since they
thought “iwi, hapt and whanau would fall within a ‘significant section of
the community”.”” The Ministry of Commerce’s view gained acceptance
regarding the ultimate wording of section 17(1)(b)(ii).

However, I cannot agree with this opinion because the wording
does not clearly reflect this meaning. Furthermore. the wording does not
define what Maori groups “Maori” covers and what groups it excludes.
The wording is very likely to cause discussions about whether single.

small  Maort  whidnau could also claim a  particular trade mark

“Maon Trade Marks Group. Ministry of Commerce Maori Trade Marks: A Discussion Paper. above
n 42,

S

3
A}

CONIsty of Commeree Trade Marks Act 1953 Trade Marks containing Mdaori imagery, words or
svinbols (prepared for the Minster for Enterprise and Commerce, Wellington, 23 February 1999) (Ob-
tamed under Official Information Act 19820 Request to the Intellectual Property Team, Ministry of
Fconomic Development)



use/registration as offensive to their feelings. A clear interpretation of

this words. however. is still lacking. Therefore. | conclude that the con-

struction put on the words “including Maori” does not show which Maori

groupings expressly qualify. Even though this section refers to Maori. the

meaning of “including Maori™ remains ambiguously and causes uncer-

tainty regarding the results on trade marks practice.

(d) “Would be likely to offend a significant section of the community.

including Maori”

Here 1 examine the particular meaning of the word “offend™. Section

17(1)(b)(11) does not define what “offend” actually meanz. The IPONZ

Guidelines -citing the Macquarie Dictionary- suggest defining “offend” in

section 17(1)(b)(i1) by “to irritate in mind or feeling, cause resentful dis-
pleasure in: to give offence or cause displeasure”.

Section 17(1)(b)(ii) does not specify which areas are subject to

“offensiveness.” “Offensiveness” can relate to many areas; people’s sus-

ceptibilities can be offended in relation to their culture.'® relicion. morals
b f=} -

and ethical qualities.ml family or social standards,'” traditional or histori-
cal values but also to mere common standards of proper behaviour'”.
Section 17(1)(b)(ii) is lacking in restriction or specification regarding “of-
fend™ on purpose since “offend™ should be applied in an “inherently dy-
namic” way. This traces back to the Ministry of Economic Development,
who was afraid that some prescriptive criteria might cause inflexibility

and make the Commissioner’s examination difficult.'™ The word ap-

09

IPONZ Practical Guidelines, Trade Marks Act 2002 =Absolute Grounds: General, above n 35, 32.
" Maori Trade Marks Group, Ministry of Commerce Maori Trade Marks: A Discussion Paper, above
n 42, 22 suggest that “offensive’ should include cultural offensive and culturally inappropriate.” See
also Ngati Rangatahi Whanaunga (Association) v Planning Tribunal (30 November 1994) and (13 Feb-
ruary 1995) HC WN CP31/95, 11 Neazor J regarding a claim in accordance to the Resource Manage-
ment Act 1991 where “cultural offensiveness™ was discussed. i
YNn Ceremalus v Police [1991] 7 CRNZ 678 (HC) Tompkins J dealt with “offensive™ regarding the
question whether the presence of a nudist at a beach in the vicinity of others behaved in disorderly or
“olfensive™ manner.

" Offensive in relation o odour or noise was considered in Wilson v Sehvvn DC [2005] NZRMA 76
(HCH.

UIn Amor v New Plvmouth Districe Couneil [2001] NZRMA 221 Williams J considered the plaintift’s
allegation of “visually offensive™ with respect o Building Act 1991 s 64¢4) which also refers to “offen-
SIVG

NIty of Feonomie Dea clopment Trade Marks Bill: Supplementary Briefing 1. above n 70, 8.



pears to cover a broad variety of meanings, with respect to the before-
mentioned areas of, for example. culture or religion.

However. this interpretation might not conform to the New Zea-
land Bill of Rights Act 1990. New Zealand legislation requires that law
does not interfere with rights obtained according to this Bill of Richts
Act.'™ ~

Section 14'" provides the right to freedom of expression. The
right to freedom of expression applied to trade mark law means that
people are free to use and register trade marks and likewise express

57 & wery browd i : :
very broad interpretation of “‘offensiveness”

personal opinions.
might restrict or completely abolish the right to freedom of expression.
This would happens if any susceptibility - irrespective of whatever matter
and form - qualifies in terms of section 17(1)(b)(ii) and allows extensive
attacks of trade mark rights. This restricts the people’s right to freely
choose the signs of their trade mark and thereby to express personal
opinions. For example. if the merely vague or uncomfortable feeling of a
small Maori group with regard to the use of trade marks in general
would already allow them to claim rights in accordance with section

17(1)(b)(ii), the protection of trade mark rights would be reduced to a

minimum. Thus “offend” should be restrictively interpreted.

New Zealand legislation often uses the adjective “offensive”. re-
lating to the same word family as “to offend”. For example, the Re-

source Management Act 1991 or the Sentencing Act 2000 refers to “of-

. 108

fensive There are many cases referring to “offensive.” In Flint v Hel-

109 .
laby Peach Products,” a case under the Food and Drug Act 1969 about a
foreign body in food, “offensive”™ meant “disgusting”. “nauseous” or “re-
110
{

pulsive™. According to Minhinnick v Water Services Ltd'" “offensive” re-

quires in the Resource Management Act 1991 a subject matter that has

"New Zealand Bill of Rights Act 19908 5.
"N Cew Zealand Bill of Rights Act 1990 s 14
"UNCew Zealand Bill of Rights Act 1990 s 14, however, does not provide the right to own trade marks.
" Resource Management Act 1991 ss 13BD(e), 17(3)@): Sentencing Act 2000 s 71(H(): or also
Farassment Act 1997 < 4 he).
Cbhne o Hellaby Peach Products [1974]) 1TNZLER 718, 721 Wilson 1.
\/ ek s Warer Services Led 1998] 1 NZLR 204 (CA).



or is “likely to have an adverse effect on the environment.” In Hosking v
Ruming”' “highly offensive™ is similar to “significant humiliation. loss of
dignity or injury to feelings.” In section 22(2) of Companies Act 1993 it
has the meaning of being “an obscene nature. or contrary to public pol-
icy. or likely to offend any particular nature, or community or any par-
ticular religion”.'"”

But the application of interpretation attributed to other legisla-
tions does not explain the meaning of 17(1)(b)(ii). These legislations
regulate other law as trade mark law and deal with different issues. Even
though there might be little relation to trade marks. these laws aim to
govern specific problems. Other legislation does not specify what it

clearly means regarding trade mark rights.

In contrast, the Practical Guidelines of IPONZ'"” refer to trade
mark cases from the United Kingdom regarding interpretation of section
17(1)(b)(in).

The Hallelujah Trade Mark case'"” deals with interpretation of the
words “contrary to morality” in section 11 of the former United Kingdom
Trade Marks Act 1938. Registrar’s Hearing Officer Mr Myall found that
“the use of a mark ... ha[s] to offend the generally accepted mores of
the time.~ """ He decided that the trade mark Hallelujah in relation to
clothing is “contrary to morality” because “registration would be rea-
sonably likely to offend the religious susceptibilities of a not insubstantial
number of persons."”(’ Regarding section 17(1)(ii). this would mean that
“offend” refers to religious and moral standards that communities of a

not too small size in New Zealand have.

" piosking v Runting (20051 1 NZLR 1, 35 (CA). In the context to a tort claim of breached privacy the

judges referred to the Privacy Act 1993 5 66( 1)(b)(iii) regarding the interpretation of what it “highly

offensive.”

" Ministry of Economic Development, Company Office, Business and Registries Branch Company
names (Wellington, 20 April 2000) <htp://w ww.med.govtnz/ri/co_reg/coynames.html> (last accessed
on 08 March 2005).

UPONYZ Practical Guidelines, Trade Marks Act 2002 ~Absolute Grounds: General. above n 35, 32-

34

Y pratielgah Trade Mark [1976] RPC 603 (footnote in original).

Jiallctigah Trade Mark. above n 14, 610.
Hallcbupah Trade Mark, above n T4, 610,

VICTORIA UNIVERSITY OF
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In Ghazilian's Trade Mark Application,'"” the meaning of “contrary
to ... accepted principles of morality” in section 3(3)(a) of the current
United Kingdom Trade Marks Act'"™ was discussed in the context of an
application to register the trade mark Tiny Penis in relation to clothing.

Simon Thorley QC. acting as the Appointed Person stated:'"”

The dividing line is to be drawn between offence which amounts
only to distaste and offence which would justifiable cause outrage
or would be the subject of justifiable censure as being likely sig-

nificantly to undermine current religious, family or social values.

The application of this argument to section 17(1)(b)(ii) means. on one
hand. that the likelihood of mere outrage of “a significant section of the
community” would satisfy the conditions of this section. His reference to
outrage. however, is lacking in details about the form and range of out-
rage. On the other hand. it would indicate that besides religious stan-
dards — as found in Hallelujah Trade Mark case'* - also the continuity of
current family and social values are criteria regarding the interpretation
of “offend™.

More recently. the Fourth Board of Appeal of OHIM'*' consid-
ered in Dick Lexic Limited’s Application'® the meaning of “contrary to
public policy or accepted principles of morality” in accordance with sec-
tion 3(3)(a) of the United Kingdom Trade Marks Act 1994 by means of
the trade mark application Dick & Fanny. They concluded that trade
marks which merely “raise a question of taste” - as Dick & Fanny did —
do not qualify in the terms of section 3(3)(a). Regarding New Zealand

section 17(1)(b)(ii) this means that trade “marks that are in poor taste”

o
3

- . o)
could be subsumed under this section.'”

Ghazilian's Trade Mark Applicarion [2002] RPC 628 (footote in original).

" Trade Marks Act 1994(UK).

" Ghazilians Trade Mark Application, above n 117, 635.

Y Hallelujah Trade Mark. above n 114, 610.

CUCommumity Trade Marks Office in United Kindom.

" Dick Levic Limired s Application (25 March 2003) OHIM Fourth Board of Appeal R 111/2002-4

ttootnote m ortemaby The OHINT Appeal discussed the registrability of the trade mark Dick & Fann.
IPONZ Pracncal Guodclmes. Trade Marks Act 2002 ~Absolute Grounds: General. above n 35, 34



. / . b 1 - 3 . .
In summary. an application of these English cases to section
17(1)(b)(ii) would mean that trade marks are “offensive” where they are
likely to undermine morals, religious, family or social values. or also out-
rage “a significant section of the community”

&

and exceed a mere ques-

tion of poor taste.

However. I consider those English decisions as being not appli-
cable to interpreting section 17(1)(b)(ii) since those refer to the United
Kingdom Trade Marks Acts'* and not to the current Act. Both United
Kingdom Acts are different in wording if compared to section
1 7(1)(b)(ii). Furthermore. the United Kingdom sections ' contain word-
ings which are only similar to section 16(1) of New Zealand Trade Marks
Act 1953'% but not to section 17(1)(b)(ii). However. as I said under V A
and B 1. section 16(1) and the new section 17(1)(b)(ii) are observably

distinct in their wordings.

B

Section 17(1)(b)(ii) is lacking in references to which

morality’
the English cases particularly consider. In addition. New Zealand legisla-
tors'~ and the National Government'™® -later continued by the Labour-
Alliance Government- decided to thoroughly alter the former wording
and to abolish references regarding “morality” in order to establish a
unique legislation that better meets the needs of New Zealand. These
facts indicate that interpretation of section 17(1)(b)(ii) should not be
done by means of these English cases since they do not take account of
the different wording and aims of this section. Since New Zealand had

consciously decided to create unique trade mark legislation, unique in-

terpretation should be subsequently applied. An application of English

" Trade Marks Act 1938 (UK) ss 11, 17(2) and Trade Marks Act 1994 (UK) s 3(3)(a).

" Trade Marks Act 1938 (UK) ss 11, 17(2) and Trade Marks Act 1994 (UK) s 3(3)(a).

PO Clontrary L. to morality” in accordance to Trade Marks Act 1953 s 16(1) in relation to “contrary
~. to accepted principles of morality™ in accordance to Trade Marks Act 1994 (UK) s 3(3)(a) and also
i relation to 7 contrary to morality”™ in accordance to Trade Marks Act 1938 (UK) ss 11. See also
above VAL

: Minisuy of Commerce Reform of the Trade Marks Act 1953: Proposed Recommendations (Welling-
ton. 1991)

" Cabinet Minute Cabinet Economic Committee “Review of the Trade Marks Act 19537 (13 April
1999) 1-CO (99) 34 (Obtaimed under Official Information Act 1982, Request to the Intellectual Property
Feam. Ministry of Economic Development): Cabinet Minute Cabinet Economic Committee “Review

of the Trade Narks Act 19537 (22 September 1999) ECO (99) Mo/4 (Obtained under Official Informa
ton At TON2 Request to the Intellectual Property Team, Ministry of Economic Development)



legislation means to return to former trade mark law what excludes ap-
plication of the new rules. All efforts put into creating unique legislation
for New Zealand's specific needs would be neutralised.

Therefore. I conclude that the application of the English deci-
sions to section 17(1)(b)(i1) is not an adequate approach for interpreta-
tion. I suggest that an interpretation ought to focus on the actual aims
and needs of New Zealand rather than on English considerations regard-
ing United Kingdom law. New Zealand has chosen to introduce unique
trade mark law in section 17(1)(b)(ii). It should move on and develop
independent approaches regarding the meaning of the words “would be
likely to offend a significant section of the community, including Maori™.
Otherwise. it set up new trade mark legislation but the law’s practical re-

sults do not reflect a particular change.

(e) “The Commissioner considers that its use or registration would be
likely to offend a significant section of the community, including
Maori.”
Section 17(1)(b)(ii)) requires the Commissioner to decide
whether a trade mark use/registration is likely to offend someone or not.
However, the section is lacking in explanation of how this decision is to

be made. Basically two interpretations are possible. First, the words

“lt]he Commissioner considers ...” imply that the Commissioner is al-
lowed to follow his/her personal opinions. In contrast, second. the

Commissioner’s decision could also be an objective test.

There are many cases in New Zealand jurisdiction regarding the
terminology “offensive™ which examine what kind of test should therefor
apply. For example.in P v D' judges said that a claim of offensiveness
requires an objective test considered by a reasonable person of ordinary

o . . . 130 . . .
censibilities. Also in Ceremalus v Police’ Tompkins J stated “the test is

LU D 12000] 2 NZ1ER SOT 002 (HC) also deals with actort claim recarding an allegation of breached
pri Vach

CCoromaliony Police above n 101678 Tompkins 1.



objective [and regards] offensive in the mind of a reasonable man
whose views are representative of the community.”

Also the IPONZ Guidelines'' state that the Commissioner should
“objectively” consider. “from the point of view of ‘right-thinking mem-
bers of the public’.” IPONZ Guidelines apply the English case Hallelujah
Trade Mark'>* where Simon Thorley QC commented that “[a] right think-
ing member ... will be able, objectively, to assess whether or not the
mark in question is calculated™ in terms of section 3(3)(a) of United
Kingdom Trade Marks Act 1994.'

Regarding section 17(1)(b)(ii). this means that neither the per-
sonal opinion of the Commissioner nor the specific view of the offended
group should be decisive since IPONZ and the English case'™ expressly
refer to “objectively”. But also the New Zealand legislation indicates an
objective test due to references to “a reasonable person of ordinary sen-
sibilities” which conforms to “representative views of the community.”

In addition. the Commerce Committee’s Commentary to the
Trade Marks Bill'™® states that section 17(1)(b)(ii) originally provided that
the Commission had to consider “on reasonable grounds.” This should
prevent claims of unsubstantial or frivolous offensiveness.'*® The words
were later omitted since one might misunderstand that “the Commis-
sioner did not have to consider and act reasonably”.137 These words im-
ply an objective test since they indicate a decision based on reasons that

everyone comprehends and considers as reasonable — irrespective of

personal opinions. The right to appeal regarding the Commissioner’s fi-

BIIPONYZ Practical Guidelines, Trade Marks Act 2002 =Absolute Grounds: General, above n 35, 33-
34,
"2 Hallelujah Trade Mark, above n 100.
s Halleljal Trade Mark, above n 106, 633.
" allelujah Trade Mark, above n 100.
" Trade Marks Bill 2001 (the commentary).
FO Cabinet Minute Cabinet Economic Committee “Review of the Trade Marks Act 19537, above n
128, 34 para it referring o Minster for Enterprise and Commieree Trade Marks Act 1953: Proposals
for Reform (prepared for the Chair of the Cabinet Economic Committee, Wellington, 07 April 1999)
Appendin A3 (Obtained under Official Information Act 1982, Request to the Intellectual Property
Feam. Nmistry ol Economice Development) (footnote in Origimal).

Nty ol Feononie Development Trade Marks Bill: Supplementary Bricfine 11, above n 38, 11



nal decision confirms this argument because judges are exclusively able

. . ; s s . 38
to examine objectively found decisions with regard to law."

However. in terms of IPONZ and New Zealand case law. the ob-
jective test does not say what “right-thinking members of the public™ or
“reasonable persons with views representing the community” means and
who they are. Problems arise when the Commissioner is to decide
whether the specific perspective of the offended group still qualifies in
terms of “right-thinking or representing the community’s views.” This
happens in particular. if the subjective feeling of a group appears ex-
treme. alien or abstruse compared to the well-known susceptibilities of
the most part of the New Zealand population. Then it becomes quickly
disputable whether the offensiveness of this group fulfils the require-
ments of a “right-thinking™ or “reasonable™ man’s perspective or not. In
addition. in case the offended group is exceptionally small or commonly
unknown. the Commissioner faces troubles in evaluating which perspec-
tive is relevant. This i1s because section 17(1)(b)(ii) does not determine
what the words “right-thinking or reasonable person of ordinary suscep-
tibilities™ say in detail. Although the Commissioner might get additional
advice regarding a specific group —what refers to the institution of an
advisory committee as discussed in V C — the Commissioner’s decision
remains difficult regarding which groups are “right-thinking members”
and what feelings are reasonable and thus qualify as “right-thinking
members.”

Therefore. section 17(1)(ii) is very likely to cause serious prob-
lems in the future. This is in particular, if an increasing number of small
communities of exceptional susceptibilities file objections to the Commis-
sioner since this effects the trade mark rights of trade marks own-
ers/users. In the worst case. trade mark right owners have to be afraid

ol many objections of different groups with exceptional susceptibilities.

Frade Narks Acr 2002 < 170




C Sections 177 to 180

Section 17(1)(b)(i1) and 177 to 180 accompany each other due

to references to Maori. Their interaction is the subject of analysis in this

section.
] General overview

Sections 177 to 180 contain rules regarding the introduction of

AT ~ : 130 . - . 10 . .
an Advisory Committee, its function. ' membership " and internal
142 > . . .. : .
procedure. These sections are linked to section 17(1)(b)(ii) since this
Committee advises the Commissioner in decisions regarding section

17(1)(b)(ii). Section 178 mentions: ™+

[ TThe committee is to advise ... whether the proposed use or registra-
tion of a trade mark that is, or appears to be, derivative of a Maori
sign, including text and imagery, is, or is likely to be, offensive to

Maori.

The close relation between sections 177 to 180 and 17(1)(b)(ii) does
only disconnected when a trade mark is or is likely not derivative from
Maiori. In this case the sections 177 to 180 do not apply. but section
17(1)(b)(ii). In practice, however, trade marks of Maori origin are usually
offensive to Maori or Maori groups as the examples I have given above
show.'"

This Committee is exclusively created for Maori, although the
Act does not specifically mention this. However, sections 178 and 179(2)
do not refer to groups other than Maori. This makes this Committee
unique for Maori matters.

Between October 2003." when the Committee was established.

U rade Marks Act 2002 s 177¢1.
PO ade Marks At 2002 5 178,
P rrade Marks et 2002 5179,

142

(BB

Irade Marks Act 2002 < 180.
Irade Marks Act 2002 < 178,

i .
Sce above under 1

i

Fhe Trade Narks Aet 2002 came into foree on 20 August 2005,



227

4 . . .
and 11 May 2004." the Committee examined 333 trade marks which
. _ T I 47 o .
they considered as containing Maori signs. ¥ It found that eight trade

marks out of those 333 were likely to offend Maori or required closer ex-

. . 48
;nmn;llmn.l :

E Significant artributes of the Advisory Committee

This Committee comprises five members holding knowledge in
Maiori arts. culture or language or close connection to Maori iwi but also

- . . 19 o s . <
business and/or legal e.\pernse.' The Commissioner appoints Commit-

150
tee and members and may alter both.

This Trade Marks Advisory Committee ™' was established for the follow-

&)

ing purposes: '*

[T]o minimize the risk that the Crown may inadvertently register as
trade marks Maori text and imagery where registration would cause
offence to Miori. ... It was also thought that ... a Committee would
provide the opportunity to more effectively manage the Crown/Maori

relationship and minimize the Treaty-based risk of the Crown.

The Act contains only rudimentary regulation. Sections 177 to 180 pro-
vide a mere framework for regulations, for example regarding power,
function. membership, or remuneration. These are to be determined be-

3

. .. : 153 . ) IR,
tween Commissioner and Committee. It is expected that over time

146 . - - <y " 9 . .
Last meeting of the Maori Trade Marks Advisory Committee for the year 2003 ending June 2004.

IPONZ Maori Trade Marks Advisory Committee Annual Report 2004 (Wellington, 03 December
i()()-l) <hup//www.iponz.govt.nz/pls/web/dbssiten.main> (last accessed on 16 February 2003).

" IPONZ Maori Trade Marks Advisory Committee Annual Report 2004), above n 147,
IPONZ Muaori  Trade  Marks — Advisory — Committee  (Wellington. 30 July 2004
<htp://wwwiponz.govinz/pls/web/dbssiten.main> (last accessed on 16 February 2005) mentions the
names and specific expertises of cach Committee member.
" Trade Marks Act 2002 ss 177(1 ). (2), and 179(1).
"HIPONZ officially uses this name for the Advisory Committee in accordance with Trade Marks Act
2002, s 177 1o 180, '
b2 Ministry of Economice Dey clopment Trade Marks Bill: Supplementary Briefing 11, aboven 21.9.
P Trade Marks Aet 2002 < 180 recarding the procedure of the Committee. In general. see Ministry ol
Fconomic Dexclopment Zrade Varks Bill: Supplementary Briefing 11, above n 21, 8,9, 11-14.
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they both will develop a satisfactory form of cooperation.'™

However. since the introduction of this Committee in October
2003. official information about the completed work of the Committee.
for example guidelines regarding the Commissioner’s advice. is very thin
and sull appears to be at a preliminary stage.‘s‘; This provides an unreli-
able basis regarding clear results by the new Act and thus leads to un-

certainty in trade mark practice.

Despite the section’s words “the Commissioner considers™ and
IPONZ's statement'™° that the Committee’s advice “is not binding on the
Commissioner™ it is disputable who the final decision in section
17¢1)(b)(i1) makes. the Commissioner or the Committee. It seems also
unsure how far the Commissioner actually need and depend on the
Committee’s opinions. Furthermore. to what extent do the Committee’s
opinions influence the Commissioner’s final decision regarding section
17(1)(b)(1)?

The Commissioner is not able to gain knowledge in all different
perspectives of all Maori groups. Therefore, the Commissioner is to rely
on the Committee’s expertise and considerations. The Commissioner’s
power lies in only applying the law. Whenever the Commissioner lacks
sufficient knowledge. it is very likely to that he/she will strictly follow the
Committee’s directions due to the absence of other options. Thus the
Commissioner directly applies the Committee’s suggestions because it is
impossible for him/her to properly evaluate the allegation of offensive-
ness. This causes an increase of the Committee’s power. It also restricts
the Commissioner’s supposed strong position at the same time. Thus
the Committee actually makes the decisions in section 17(1)(b)(ii). Addi-
tional problems might arise when the Commissioner considers the Com-

mittee’s estimation regarding a trade mark as wrong. even though

P Ministy of Economic Development Trade Marks Bill: Supplementary Briefing 11, above n 21, 12-
14
o example. see 1PONZ Maori Trade Marks Advisory Committee \nnual Report 2004, above n
147, as the most current document on the IPONZ website.

POPONY Practical Guidelines Amendments. Sections 177-180 of the Trade Marks Act 2002, Maon
Vvison Commirice & Maori Trade Viarks — (Wellington, 24 September 2004

hitp /v ipons covtng/pls/a eb/dbssiten.main> (last accessed on 16 February 2005) 2.



his/her knowledge in this particular case is not enough to make a deci-

sion by him/herself. Neither the Act nor IPONZ mention this problem or

suggest solutions.

3 Legitimacy of the Advisory Committee

Sections 177 and 180 do not refer to groups other than Maori'’
and also the entire Act does not provide provisions that allow the estab-
lishment of other committees, since sections 178 and 179(2) expressly
mention an Advisory Committee only attributed to Maori. IPONZ uses
the name Maori Trade Marks Advisory Committee for this committee.'™®

This circumstance questions the legitimacy of this Maori Com-
mittee with regard to other groups besides Maori. In parliamentary de-
bates several Parliament Members. such as Stephen Franks,'”” the Hon
Tony Ryull”’“ or Judith Collins'®' continuously expressed concerns that
the law privileges Maori compared to other groups without giving par-
ticular reasons for this. This would reinforce separation between Maori
and other communities. In their opinion, an exclusive Maori Advisory
Committee discriminates significant other communities and thus causes
racism. They also complained that the Commissioner’s absence of
knowledge turns the Committee into actual judges regarding offensive
trade mark use/registration.'®’

Theretore. the Maori Advisory Committee might be (prima facie)
discriminatory in criteria of race or ethic origin. This Committee might in-
fringe the New Zealand Bill of Rights Act 1990, namely the right to free-
dom from discrimination in accordance with sections 19(1) and 5, 18
Nevertheless. the Trade Marks Bill has passed. The legislation was con-

sidered as being coherent with New Zealand Bill of Rights Act 1990 and

" See above under VO 1L

Y See tor example. IPONZ Practical Guidelines, Sections 177-180 of the Trade Marks Act 2002,
Viori Advisory Committee & Maori Trade Marks, above n 150.

VO August 2001) 593 NZPD 10601-10602 and (19 Nov ember 2002) 604 NZPD 2278, 2300.
1o November 2002) 604 NZPD 2270-2271.

(19 November 2002) 604 NZPD 2337,

Scee aboyve v C 2 an detal.

Noew Zoealand Ball of Rl},‘l\l\ Aet 1990 << SO 190 and Human Riehts Act 1003 < 211 N“(}_‘).



also with 1ts right to freedom of discrimination.'® Inter alia mainly the
urgently expressed need for this institution was cited as key justification
when the Bill passed.'® The ability to introduce other committees, if
strongly needed. was mentioned as another justification for the trade
mark legislation.'® Due to these reasons the Ministry of Justice consid-
ered the Maori Advisory Committee as either prima facie consistent with
section 19(1)' or at least justified as a “reasonable limit” in terms of
scction 5'°% and thus consistent with the Bill of Rights Act.

However. the Maor Advisory Committee might also infringe the
rules of natural justice. Since these rules provide anyone with the right

169 ¥ .
109 5ther communities in New

“to be heard by an impartial adjudicator,
Zealand might complain of being discriminated due to the lack of other
advisory committees. Without such institution these groups do not have
the opportunity to bring their concerns forward. It might be a mere
question of time until other communities will claim their rights before
court.

Since sections 178 and 179(2) regarding an Advisory Committee
exclusively mention Maori and lack references to other groups, the Act
does not allow other groups to establish their Committee. This would re-
quire beforehand alterations of sections 178 and 179(2) or some addi-
tional provisions in order to provide the legal requirements for the estab-
lishment of other Committees.

The legislators were aware of this problem during the legislation
process. They made great efforts to avoid allegations regarding discrimi-
nation of other groups. One example is that the former amendment “the

majority of members which must be Maori” to section 177(1) was omit-

16
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* Ministry of Justice Legal Advice. Compliance with the New Zealand Bill of Rights Act 1990: Trade
Marks Bill 2001, above n 95, 25-31 in particular.

Ministry ol Justice Legal Advice. Compliance with the New Zealand Bill of Rights Act 1990: Trade

Marks Bill 2001, above n 95, 29.

160,

Ministry ol Justice Legal Advice. Compliance with the New Zealand Bill of Rights Act 1990: Trade

Marks Bill 2001, above, n 95, 30.

16

“New Zealand Bill of Rights Act 1990, s 19(1):"Everyone has the right to freedom from discrimina-

ton on the grounds of discrimination in the Human Rights Act 1993.7

New Zealand Bill of Rights Act 1990 s 5: .| T]he rights and freedoms contained in this Bill of
Richts may be subject only to such reasonable limits prescribed by Taw as can be demonstrably justi-
fredbm a free and democratic society.™

Geothres N Fhek Naneal Justice Principles and Practical Application (2¢d. Butterworths, Svdney.

1954

YO The natural yusuce rules andi alteram partent and nemao debet exse judex in propria cansd.

VICTORIA UNIVERSITY OF
WELLINGTON LIBRARY



ted since “the proposed amendment would ... appear to raise Bill of
Rights issues [and] it is uncertain that ... a justification could be
achieved.”"

In secuon 17(1)(b)(ii). the suggestion to use Maori language.
for example ‘rangara whenua''"" as a substitution for “significant section
of the community™ was quickly denied.'”” This should minimise potential
claims regarding preferential treatment of Maori or discrimination of
other groups.'"’:

The Commerce Committee also could not reach agreement on
the wording of sections 178 and 179 (which both expressly mention
Maori) in its commentary to the Bill.'™ In contrast, the wording of sec-
tions 177 and 180 (without Maori references) found consensus. This
might also indicate with how much care the legislators acted regarding
the potential criticism of disparity between Maori and other groups when

they developed the new legislation.

In summary, the purpose of those sections 177 to 180 is the exclusive
establishment of an Advisory Committee for Maori. Discussions regard-
ing committees for other groups appear to have been based on avoiding
criticism in terms of disparity or discrimination rather than on actual in-

tentions to consider the feelings of other groups of New Zealand’s

community.

" Ministry of Economic Development Trade Marks Bill: Clause 177 (prepared for the Chair of the
Commerce Committee. Wellington, 15 February 2002) para 6: They reached this agreement after the

171

consultation of the Ministry of Justice.
Herbert W Williams Dicrionary of the Maori Language, above n 23: Maori for English peoples from

the country.

CTrade Marks Focus Group Nores of the Trade Marks Focus Group Meeting (Wellington, 31 January

1990) 8 (Obtamed under Official Information Act 1982, Request to the Intellectual Property Team,
Ninistry of Fconomie Development: citing Trade Mark law yer Barbara Sullivan.

|

Frade Narks Focus Group Nores of the Trade Marks Focus Group Mecting. above n 17208
Frade Nk < Ball 2001 cthe commentary) ss 178,179,



VI INTENTIONS OF THE GOVERNMENTS AND LEGISLATORS

This part examines whether the law of sections 17(1)(b)(ii) and 177 to
180 - as previously analysed under V - is logically consistent with the
aims and the intentions of New Zealand Governments and legislators.

This examination is based on the thesis that the Act does not
reflect these aims and intentions. This is in fact dishonest legislation
since New Zealand Governments did not want to reveal their actual in-
tentions.

This section of the paper argues that the Governments Kept
their actual goals regarding trade mark law reform in secret in order to
serve their political interests, and obtain law reform that seemingly com-
bined Maori expectations with the demands of business people without
substantial economic and public excitement. Comparison of sections
17¢1)(b)(i1) and 177 to 180 to the Governments® and legislators’ behav-
iours shows that the introduction of Maori to New Zealand trade marks
law did not comprise the willingness to create law especially for Maori.

although the sections™ wording sound doubtlessly unique.

A The National Government

When the National Government'” decided to embark on trade mark law

reform. it released policy objectives for a new legislation. These were

17¢
to: "

i promote business practices which will make New Zealand
lirms more competitive internationally:
i reduce the costs of doing business and the costs of com-

plving with legislation:

he plan of law reform goes back to the National Government. During law reform and until the _
Frade Marks Bill 2001 passed. the Government's leading parties changed to a Labour-Alliance coali-
ton
" Cabimet Minute Cabinet Industry and Environment Committee “Trade Marks Bill” (01 May 1997)
CH-(97) 34 para b The Natonal Government's broader policy objectives are illustrated under i-vi and
the speaitic objectn s under vi-viii. (Obtained under Official Information Act 1982 Request 1o the
Intellectnal Property T oame Nimstey ol Economie Development).



11 enable New Zealand's distinctive characteristics to be ef-

fectively utilised by businesses:

n provide certainty for property rights:

\ ensure the Government meets its Treaty of Waitangi obli-
cations:

Vi treat communities in New Zealand consistently:

Vil more clearly establish the scope of the rights that can be

obtained under trade mark legislation:
Vil reduce the overall costs associated with obtaining a trade

mark:

S . : . 177
The objectives are for the most part regarding the reduction of costs.

and the strengthening of property rights.'” In addition, the improvement
of requirements for business people'” and the increase of economic
growth were main goals. Maori were not expressly mentioned. The Na-
tional Government clearly focussed on needs of business people and
New Zealand’s economic progress. Maori concerns did not to play an
important role at all or at least not more than other ethnic groups of
New Zealand. The policy goals express the political view of the National
party. reflecting the right wing of New Zealand’s politics.

Object v refers to obligations regarding the Treaty of Wai-
180

tangi. * This does address Miori because the Treaty represents the fun-
damental obligations of New Zealand legislation to Maori.

Item vi mentions the Government's obligation to guarantee
freedom of discrimination in accordance with New Zealand Bill of Rights
Act'™ which forbids unequal treatment of communities in New Zealand.
This responds to Maori since they are regarded as a community of New
Zealand. '™

In summary. the National Government mainly focused on the
improvement of the legal framework for business and economic needs.

Maor concerns played a rather subordinated role.

|
|
|

\

Sce

above VI B objectives i and viii.

" See above VIB objectives iy and vii.

" See above V1B, i particular objectives i and iii.
In particular Treaty of Waitangi art 2.
FUNew Zealand Bill of Rights Act 1990 ss 19(1). 5.

Recardime ditferentiaton between Maori on the whole and Maori groupings in particular see above

132«
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B The Ministry of Commerce / the Ministry of Economic Develop-

183 ®
ment' " and the Select Commerce Committee

The Ministry began in 1991 to examine Maori approaches regarding the
trade mark law system. after the National Government had appointed it
with reviewing the former Trade Marks Act 1953." Due to the work of
the established Maori Trade Marks Focus Group and extensive consulta-
tions with Maori the Ministry gained substantial knowledge of the prob-
lems regarding Maori cultural heritage when forced under current trade
mark law system. These sources were available for the Ministry to make
recommendations to the National Government and later the Labour-
Alliance Government regarding measures of the new Trade Marks Bill.

The Ministry’s recommendations included changing of former
section 16(1) into the unique wording of section 17(1)(b)(ii)."> The cur-
rent wording of section 17(1)(b)(ii)) was only altered by a few omitted
words in comparison to the Ministry's recommendations.'® The Advisory
Committee. regulated by sections 177 to 180, was also established on
the Ministry’s suggestion. '’ In summary, these facts indicate that the
Ministry made substantial efforts to understand the problem of Maori
with respect to trade mark law.

The Ministry’s efforts were the first, significant steps taken to
analyse this problem. This would have been a good starting position for
law reform and designing clear and easily applicable legislation. In a
context to Maori. this would have meant law that clearly answers the
questions of whether the law regards Maori concerns and, if so, on what
extent.

However. as the analysis of sections 17(1)(b)(ii) and 177 to 180

188 1 s . . . .
showed. the wording of section 17(1)(b)(ii) contains undefined and

" Ihe name of the Ministry of Commerce was altered into Ministry of Economic Development during
reform ol the Trade Mark Act 1933, In this part of the paper this Ministry is subsequently called “the
Ministry™.

PENTisty of Commerce Reform of the Trade Marks Act 1933: Proposed Recommendations (Welling-
ton. 199 1), sce also above V.

<3 e . . - al
PNty of Economic Development Trade Marks Bill: Supplementary Briefing 11 above n 21, 2-3.

-

PO The words Con reasonable crounds” were omitted in s 17¢D(b)(ii). See also VB 2(e) in detail.
Naimsty ol Bcononue Dexelopment Trade Marks Bill: Supplementary Bricfing 11, above n 21, 2-3.

Sed

above N B2 o detanl



untested terminology that makes their legal interpretation disputable and
remains uncertain in the practice. With regard to the substantial efforts
which the Ministry undertook to examine Maori problems, it appears pe-
culiar and also questionable that the Ministry did not suggest rules that
more clearely regulate who is allowed to claim offensiveness of a trade
mark and also when.'"

In addition. the Ministry was aware that their suggested legisla-
tion did not appropriately deal with cultural heritage of indigenous peo-
ple. Also several submissions to the Trade Marks Bill. mostly filed by Wai

: 190
262 claimants

and also by business people. for example artists,
pointed this out.'”! Furthermore. the Ministry also knew that trade marks
law exclusively tardgets trade mark issues and thus does not automati-
cally include the legal protection of cultural heritage of the indigenous
people such as Miori.'”” Nevertheless. the Ministry neither suggested nor
even seriously considered the establishment of legislation that would
meet the needs of Maori, even though this might require a separate law
system sui generis, particularly designed for Maori and in parallel to
trade mark law.

However. the Ministry preferred to follow the Government aims.
It stuck to the policy objectives of the National Government 13 and
amended only a few new ideas with regard to Maori. The Ministry im-
posed these concepts on each other — irrespective of whether such syn-
thesis provides Maori with satisfying results or reduced the protection of
trade mark rights in practice. The Ministry stated regarding their sugges-

tion of section 17(1)(b)Gi):"™*

The provision ... represents a compromise. It is an endeavour to put

in place practical arrangements that balance the interest of Maori

150 <o . . . .
Sec above VB 2and V C 2.3 in detail.
190 s " i , pon 7.5
Ihis is an ongoing claim before the Waitangi Tribunal, known as Wai 262,
Ministry of Economic Development Clause by Clause Analvsis of Submissions on the Trade Mark

Bill ¢

Viarks
"o

aboy e

See

lawses 1 to 70 (Wellington, 29 November 2001). Ministry of Economic Development Trade
Bill: Supplementary Briefing 11, above n 38, 6-7.

cxample. Ministry ol Economic Development Trade Marks Bill: Supplementary Briefing 11,

n 21034 also Trade Marks Bill 2001 (the commentary), 13, In eeneral. see also above Hand T
above VA detanl

SNty ot Bconomie Dexcelopment Trade Marks Bill: Supplementary Bricfing HI, above n 58,9



(and other significant sections of the community) and persons seek-

g to register a trade mark.

Furthermore. the Ministry 's decision to add the words “including Maori™
in sccuon 17¢1)(b)(i) was based on the intention to merely introduce
the word “Maiori.” However. this should not aim to provide Maori with
ercater rights than other groups or communities. The Ministry com-

. 10s
mented this:

The wording .... signal[s] an intent on the part of the government to
recognise the concerns of Maori that have been expressed over a long
period with regard to intellectual property law, and that Mdori have

status as the government's Treaty partner.

Similar statements can be found in the commentary of the Commerce
Committee to the Trade Marks Bill. There the Committee reported that
“|t]he bill is intended to ensure that our trade mark law better meets the
neceds of the business community and addresses some Maori concerns
regarding the inappropriate registration of Miori words and symbols as
trade marks.”"°

These words indicate that Miaori concerns were not treated with
particular regard. The words “to ensure” with regard to business needs
and the word order (business needs come first before Maori) affirm this
argument. The Bill also merely “addresses™ (instead of “intends to en-
sure”) “some Maori concerns” (not all their concerns) what shows only

restricted consideration of Maori.

Considering the preceding examinations, I conclude that the Ministry
recommended trade mark law that shows a mixture of different goals
(mainly Maori and business/economic interests) since it is grounded on
the idea of compromises. This position. however, neither allows the Gov-
crnment to set up law that turns the results. which were found by the

cxaminations of Maori concerns. into adequate regulations: nor it pro-

Nty of Feononne Development Trade Marks Bill: Supplementary Briefing 11 above n 38,12
Frade Nk < Badl 200 Tcthe commentary), 2.
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vides trade mark rights with such law that improves or satisfies business

197

people and New Zealand's economic.

C The Labour-Alliance Government

This scction of the paper examines the Labour - Alliance Government's
behaviour regarding the new trade mark legislation. It has been said
that the Government acted in a disputable way. Therefore. here the rea-
sons for its behaviour will be scrutinised.

After the problems between the Miori concepts and the current
trade mark law system were analysed and shown in detail, two strong
contrary opinions developed with regard to trade mark law reform.
These opinions likewise reflected the views of the political left and right
wing of New Zealand regarding trade mark legislation.

One opinion. mainly represented by the left wing parties, fo-
cused on the lack of protection of Maori knowledge and cultural heritage
and wanted to improve the Maori influence on legislation.

The other view, taken by the political right wing, was concerned
about the legitimate privilege of Maori compared to other ethnical
groups since the privileged position would cause disparity and unfair
treatment. The right wing also stressed that this privilege ultimately
damages the foundations of trade mark law and thereby causes negative
effects on trade mark practice.

In summary, the Government was faced with the following di-
lemma: on one hand the new trade mark legislation should provide a
better regard and protection of Maori and their cultural and intellectual
property. On the other hand. the law should please demands which deny
a privilcged Maori influence on trade mark legislation and want to im-
prove trade mark rights only with respect to business interests.

However. as 1 have shown before. these opinions are contrary
to cach other since they follow completely different principles and aims.

m partcular. the current trade mark law system is exclusively designed

bholovw an N T doranl
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for the cffecuve protecton of trade mark rights and does not intend to
protect Maori knowledge and cultural property.'” Therefore, a satisfying
synthesis of both approaches in law might be very difficult and consists
of timmancent problems. However. the Government was well informed
about this dilemma. "™ The Government was also aware that sections
I7¢hHbyan and 177 to 180 reflect the mere attempt to compromise the

different demands of Maori but also those of business people and New

Zealand™s cconomy.

In fact. as the Trade Marks Bill was introduced to Parliament. the Bill
was heavily criticised due to its Maori references in sections 17(1)(b)(ii)
and 177 to 180. For example. Hon Tony Ryall. MP, cited Jack Hodder. an
mtellectual property lawyer who warned that this causes “a clash of phi-
losophy of individual property rights and collectiveness notions of cul-
tural pmpcrl_\'.":“” Stephen Franks. MP, opposed for the most part. He
continuously attacked the legislation by expressing concerns about a uni-
lateral, privileged treatment of Maori. In his view, this would cause ra-
cism in New Zealand. He also criticised indefinite and untested wording
of sections 17(1)(b)(ii) and 177 to 180 very often.>!

Despite the harsh criticism of the law and several demands of
political opponents in Parliament to explain the meaning of the law and
reconsider its possible negative results on the trade mark practice, the
Government. however, remained silent. The ongoing strong attacks
against the legislation did not induce the supporters of the Bill to defend
the sections 17(1)(b)(ii) and 177 to 180 or - at least make some efforts -
to rebut the opponents’™ assertions.

Furthermore. the Labour-Alliance Government greeted the new
law with enthusiasm. It stressed that trade marks law now meets the
modern standards of trade mark business of New Zealand’s economy

and also takes regard of Maori interests. The Government pointed out
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that the new Act would combine Maori and business interests and is
therefore unique legislation. For the first time in New Zealand’s trade
mark law . legislaton would respond to requirements and expectations of
Maori. Furthermore. the legal requirements for business people would
improve  since the law provides a better protection of trade mark

S

rights. -
Despite the ongoing criticism of the Bill in Parliament, the Gov-
ernment only brietfly mentioned the problems and did pay not much at-
tention to those. When the Bill was read in Parliament. several Ministers
and members of the leading parties (left wing) congratulated themselves
to this Icgislulion.:”“‘

For example. the Hon Laila Harré. Associate Minister of Com-
merce and member of the Alliance party. stressed that the new law par-
ticularly adapts to trade mark related developments on national and in-

ternational arcas and thus leads to a better protection of trade mark

4 204 . = . 205
rights.”" Regarding Maori. she stated:

[ T]he bill is not a panacea. 1t does not...deal with all ... issues that
surround the protection of our indigenous cultural heritage. The bill
is nevertheless a very positive measure, and one of which this Gov-
ernment is very proud. It will put into law new safeguards for aspects

of Maori cultural heritage.

She also mentioned “Maori have been incredibly generous with the use
of their culture... It is about time that we recognise their rights to see
some protection of their cultural heritage respected through our legisla-
tive processes.” " However. her gratitude towards Maori generosity
scemed not to cover the establishment of a law which would appropri-
ately protect Maori cultural and intellectual property.

In addition. the Government seemed to be comfortable with giv-

ing merely brief statements of substantial content. For example Rick

" detail see below (same paragraph).
0T August 2001) 593 NZPD 1059810610 (first reading). in particular 10598-10600 and (19 No-
vember 2002) 604 NZPD 22068-2358 (second and third reading). in particular 2347-2348.
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Barker. MP. mentioned. “1 have much pleasure in supporting the Trade
Marks Bill.*"" So did many member of the left wing.”” irrespective of the
continuously provocative comments of the right wing.™ During all hear-
ings of the Bill. no Parliament member explained for what reasons sec-
tions 17(1)(b)(ii) and 177 to 180 should pass.”” Even the few. more de-
tailed comments contained rather mere catchwords than proper reason-
ing. For example. Metriria Turei. MP. and member of the Greens com-

mented that the legislation provides at least limited protection of Maori

21
cultural property.

Another interesting aspect can be found in the explanatory note to the
Bill that the Government released after the Bill had passed.:l:There the
Government used the same wording that the Commerce Committee had
recommended in their commentary to the Bill.*" For the “general policy
statement™"" of the Bill the Government omitted the word “some” from
the Committee’s words “[t]the bill...addresses some Maiori concerns.”
Therefore. the final wording regarding the general policy statement to
the Bill says that the law “addresses Maori concerns” - irrespective of the
fact that the Bill had not been altered with respect to an improved legal
regard of Maori concerns.

Furthermore. these words became section 3(c) of the Act which
defines the purpose of the legislation. There, Maori concerns are located

on third position out of five others. A list of positions shows the ranking

and thus the legal relevance of each position. Therefore, section 3(c)
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% See also David Benson-Pope. MP in (01 August 2001) 593 NZPD 10603: “1 am pleased to rise in
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excellent bill.™ Or Hon Marian Hobbs, Minister of Environmentin (01 August 2001) 593 NZPD
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implies that the Act regards Mdori concerns to a not minor extent. This

implication. however. does not conform to the practical results which the

Act actually shows.
In summary. the Government's behaviour leads to the conclu-

sion that the Government tried to pretend that the new law considers
Maiori concerns with a better regard than it actually does. Therefore. I
think that the unclear wording of sections 17(1)(b)(i) and 177 to 180 ul-
timately served the Government since the hidden controversy would
cause less excitement in politics and the public. The small but definite ci-
tation of Maori in law should please the demands of the side that sup-
port Miori concerns. But likewise its consideration of Maori concerns
should be so little or at least minor in its impacts on trade mark practice
that the needs of business people and New Zealand’s economy are still
met. The unclear and undefined wordings of the sections reflect this the-
sis because such law allows various interpretations of what is actually
meant by the law. Vagueness regarding the meaning of the law pre-
vented a too strong criticism regarding the new law since the real im-
pacts on the trade mark practice were not predictable then. This behav-
iour also shows that the Government wanted to hide the continuously

garding Maori in order to calm down opposing opin-

&

existing problems re
ions and to get the law quickly passed. The law passed off as —with re-
gard to trade mark business but also to Maori- a significantly improved
trade mark law. Therefore. I conclude that the new Trade Marks Act is

grounded on dishonest intentions and thus is dishonest legislation.

vii NEGATIVE IMPACTS

This part examines the negative impacts this Act causes. These
negative cffects trace back to unclear trade mark regulations and the
unsuccesstul attempt to combine Maori issucs with trade mark matters.

Here rtas argued that this affects Maori but also business people

as regular trade mark proprictors/users. since the law neither meet the




needs of Maori regarding cultural property nor the business people’s in-

terests regarding trade mark rights as business values.

First. the effects on trade mark practice of business people are exam-
ined.

The legal requirements regarding the use and registrability of trade
marks containing Maori signs are unclear. Therefore. the trade mark us-
crs/proprictors cannot rely on protection of their trade mark rights.

This is likely to decrease the use of Maori signs in trade marks, since
business people need a certain legislation regarding their business values.
Business people will refrain from using Miori signs or even geographical
names since they must be afraid of losing their trade mark rights by
Maiori groups claiming offensiveness. In particular, the undefined words
“including Miori™ in section 17(1)(b)(i1) will cause problems in the prac-
tice. Since “Maiori” refers in general to Miori groups, even very small
ones with exceptional and peculiar opinions might claim rights to object
a specific trade mark. Stephen Franks. MP mentioned in colourful lan-
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guage:

[Cllause 17 in particular, ensures that every little group of crackpots
that decides it wants to try to assert a quasi-ownership of part of its
language can go in there and make sure that no business person will

want to use that part of the language.

In addition, due to section 73(1)™'° users or proprietors of trade marks
containing Maori signs can never completely rely on their rights since
section 73(1) provides “an aggrieved person (which includes a person
who is culturally aggrieved)” with the right of attacking trade mark regis-
tration at any time. The mere declaration that a trade mark was not reg-
istrable under section 17(H(b)(ii) at the date of application is sufficient
to interfere with trade mark registrations.

Thus 1t s drrelevant whether a trade mark proprictor/user is
avare that a specihic Maort group feels offended. even though this Maor

(19 November 2002 604 N /P 2307
Prade Narks Nar 2002 < 730



group 1s very small or expresses exceptional opinions. The uncertain le-
cal positon s very likely to reduce the usage of Maori signs in trade
marks.

Furthermore. trade mark rights embody great economic advan-
tages. tor example merchandising values.”'” Therefore. trade mark pro-
prictors/users cither will abandon their trade marks -containing Maori
signs- to reduce the danger to lose a trade mark and its merchandising
cffect. Or they will have to spend a substantial amount of time and
money on making extensive consultations with Maori to minimise these
risks. This. however. means additional efforts for business people since
this requires having consultations of many groups of Maori iwi, hapu or
whanau.

For example. Artstation. the Auckland City community arts facil-
ity. put great efforts into using the Maori words Toi Tu for their logo. Ac-

cording to John Eadon. ' Artstation made “extensive consultation with
the local Iwi and representatives from other Iwi™ to ensure the appropri-
ate use of Maori words.

Uncertainty in law also cuts off great parts of economic oppor-
tunitics. For example. Maori signs in trade marks can easily be used to
merchandise New Zealand products. Theses signs in trade marks distinc-
tively indicate geographical origin of goods/services and serve as a dis-
tinction of New Zecaland goods/services from others. This might increase
the products’ sale.

In addition. trade marks are active marketing measures to
stimulate tourism. They give a unique picture of New Zealand by show-
ing signs of Maori culture or typical local fauna and flora, such as the
kiwi and the silver fern do as probably New Zealand's most famous

signs.

I
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However. the kv and the silver fern likewise embody spiritual meanings
according to Maiaon understanding and can cause negative affects on
Maor cultural/intellectual property.

As shown betore. current trade mark law systems and also the
new  Act napproprately deal with Maori. although the Governments
madce cttorts to create law which takes account of Maori concerns. In-
detfimite and uncertain legal provisions were established which do not
provide clear and rehable results. Furthermore. the Government stressed
that the new law significantly responds to Midori concerns - irrespective
of the actual facts. This 1s very likely to stop or at least postpone consid-
crations of developimg and erecting laws which provide adequate results
regarding Maor. For years the creation of parallel legislation sui generis.
designed for the needs of Maori. has been demanded. This desire is still
expressed. even after the new trade mark legislation has been en-

. 210
forced.

Summarising the previous analysis. 1 come (0 the conclusion that the law

negatively affects Maori and the business trade mark practice.

VI CONCLUSION

Recapitulating the analysis of this paper. 1 have come to the conclusion
that the new Trade Marks Act does not keep what it promises, namely a
big improvement with regard to trade mark right protection and - for the
first tme i New Zealand's trade mark legislation- regard for Maori con-
cerns. New Zealand Government established a dishonest legislation that
despite urgent needs for a law reform — the previous Act was over 50
years old and obsolete for a long time - neither provides Maori cultural
and intellectual property with satisfying results nor appropriately meets

business and cconomic imterests.

P peon cnamiple mos e nily Reuben Schywanrz - Patent overhaul will brine NZ law into hine™ (07 Feb-
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When the Trade Marks Bill was discussed in Parliament. the La-
bour-Alhance Government was aware of the problems that underpin the
new law . The Government had detailed knowledge regarding the con-
trary approaches of the Madon and the the Western-oriented trade mark
law system and thus also regarding the Bill's only limited protection of
Maiaori knowledge and cultural heritage. Also political contrarians and
submissions and recommendations to the Bill pointed out that sections
I7¢1)ybyciny and 177 to 180 due to ambiguous and abstract wording
causc difficulues in predicung the legal results in trade mark practice.

Nevertheless. the Government preferred to stick to the legisla-
tion irrespective of the expressed criticism. The Government aimed to
establish a legislation that served its political interests since an, on one
hand. merely moderate introduction of Miori matters but, on the other
hand. visible consideration of Mdori by law avoided a mood of excite-
ment in public and political life. This allowed the Government to follow
its actual aims and intentions which entailed to quickly pass new trade
mark legislation and to extensively improve the protection of trade mark
rights with particular regard to business and economic interests.

This legislation negatively affects both the New Zealand busi-
ness community and the Maori. The supposedly better protection of
Maori cultural and intellectual property by law, in particular, will prevent
or at least to postpone developments of a legislation sui generis for
Maiori as indigenous people. Reliance on international legal frameworks,
that embrace a few intentions to develop protective systems for indige-
nous people (sull only in form of preliminary drafts), does not satisfy
Maori interests because the international projects are continuously lack-
ing in improvement and complete legislation that is ready to be ap-

: 220 - : . gy
plicd. In my opinion. New Zealand was - due to its analysis regarding

“0 Only very prelimimary results exist. namely (preliminary) drafts of legal regulations. For example,
United Navon Educatonal, Scienufic and Cultural Organisation Preliminary Report of the Director-
General contanme two preliminary Drafis of a Convention of the Protection of Cultural Contents and
Artistic Foapressions 3 Nlarch 2005) CL.T-2005/CONFE.203/CLD.4; World Intellectual Property Or-
canisatton. Laformarion Nore by WIPO Secrcrariat on Draft Convention on the Protection of the Diver-

NIA of Coulrieral Contents and Arristic Expressions (12 November 2004).
<hup/Zaws s wapoamyik/en/cooperation/documents/unesco wipo_en.pdf> (last accessed on 28 March
20050 World Tntellectual Property Organisation Drafe Provision on the Protection of Traditional Cul

trral oprcssions Do cssions of Folklore CFCESY. (200 August 2004) WIPO/GRTKEAC/7/3: World



the contradicuon of the Maori approach and the trade mark law system-
I a good starung posinon to establish a law system that would protect
Maorn knowledge and cultural herntage. The Government would have
done better with the estabhshment of separate legislations, one law that
deals with Maon concerns and a Trade Marks Act that concentrates on

trade marks matters.

Intellectaal Property Oreamsation Drafr Provision on the Protection of Traditional Knowledge (TK).
(20 August 2004 WIPO/GREKE/IC/T/5S.
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